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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

KCBX TERMINALS COMPANY, )
)
Petitioner, )
)
V. ) PCB 14-110
) (Air Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )
NOTICE OF FILING
TO:  Mr. John Therriault Mr, Bradley P, Halloran
Assistant Clerk of the Board Hearing Officer
Illinois Pollution Control Board [llinois Pollution Control Board
100 West Randolph Street 100 West Randolph Street
Suite 11-500 Suite 11-500
Chicago, llinois 60601 Chicago, Illinois 60601
(VIA ELECTRONIC MAIL) (VIA FIRST CLASS MAIL)

(SEE PERSONS ON ATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that [ have today filed with the Office of the Clerk of
the Illinois Pollution Control Board PETITIONER’S MOTION IN LIMINE
REGARDING “CITIZEN COMPLAINT FORMS” AND OTHER WRITTEN AND
ORAL COMPLAINTS RECEIVED BY ILLINOIS EPA, a copy of which is herewith
served upon you.

Respectfully submitted,

KCBX TERMINALS COMPANY,
Petitioner,

Dated: Aprii 22, 2014 By:_ /s/ Edward W. Dwvyer
Edward W. Dwyer

Katherine D. Hodge

Edward W. Dwyer

Matthew C. Read

HODGE DWYER & DRIVER
3150 Roland Avenue

Post Office Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

THIS FILING SUBMITTED ON RECYCLED PAPER
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CERTIFICATE OF SERVICE

I, Edward W. Dwyer, the undersigned, hereby certify that I have served the
attached PETITIONER’S MOTION IN LIMINE REGARDING “CITIZEN
COMPLAINT FORMS” AND OTHER WRITTEN AND ORAL COMPLAINTS
RECEIVED BY ILLINOIS EPA upon:

Mr. John Therriault

Assistant Clerk of the Board
Hlinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601

via electronic mail on April 22, 2014 and upon:

Mr. Bradley P. Halloran Division of Legal Counsel
Hearing Officer Illinois Environmental Protection
Illinois Pollution Control Board Agency

100 West Randolph Street 1021 North Grand Avenue

Suite 11-500 Post Office Box 19276

Chicago, Illinois 60601 Springfield, [llinois 62794-9276

by depositing said documents in the United States Mail, postage prepaid, in Springfield,
Illinois on April 22, 2014 and upon:

Kathryn A. Pamenter, Esq.

Christopher J. Grant, Esq.

Robert R. Petti, Esq.

Assistant Attorney General

Office of the Attorney General

69 West Washington Street, Suite 1800
Chicago, lllinois 60602

via facsimile and by depositing said document in the United States Mail, postage prepaid,
in Springfield, Illinois on April 22, 2014,

/s/ Edward W. Dwyer
Edward W, Dwyer

KCBX:004/Filing Permit Appeal/NOF & COS — Motion in Limine — Citizen Complaints
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

KCBX TERMINALS COMPANY, )
)
Petitioner, }
)
V. ) PCB 14-110

) (Air Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )

PETITIONER’S MOTION IN LIMINE REGARDING
“CITIZEN COMPLAINT FORMS” AND OTHER WRITTEN
AND ORAL COMPLAINTS RECEIVED BY ILLINOIS EPA
NOW COMES Petitioner, KCBX TERMINALS COMPANY (“KCBX™), a North

Dakota corporation, by and through its attorneys, HODGE DWYER & DRIVER, and
hereby files its Motion in Limine for an order excluding any and all evidence, references
to evidence, testimony or argument relating to “cttizen complaint forms” or written
complaints from elected officials and representatives of non-govérmnental organizations
that are contained in the Administrative Record, as well as any “oral complaints,” e.g.,
telephone calls from elected officials, citizens and representatives of non-governmental
organizations, This motion is made under the provisions of the Hearing Officer Order
dated March 25, 2014, the Rules of the Illinois Pollution Control Board (“Board”) at 35
I1l. Adm. Code §§ 101.610 and 101.626, Illinois Rules of Evidence, and case law cited

herein.
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I INTRODUCTION

1. KCBX operates bulk material terminals located at 10730 South Burley
Avenue, Chicago, Illinois 60617 (“South Facility”) and at 3259 East 100™ Street,
Chicago, Illinois 60617 (“North Facility”). The Petition for Review in this matter
concerns the South Facility. The business of these facilities is to transfer bulk products —
currently coal and petroleum coke (“pet coke”) — from one mode of transportation such as
train or barge to another form of transportation such as lake vessel, staging the materials
for a period of time to match up the incoming and outgoing modes of transportation.

2. On July 23, 2013, KCBX applied for a Revision to its existing
Construction Permit. On January 17, 2014, IEPA denied KCBX’s request for a Revision
to its existing Construction Permit. Denial Reason 3 stated, in part: “Based upon ...
citizen complaint forms, emissions from the source may violate 35 Ill. Adm. Code
212.301.”

3. Illinois Environmental Protection Agency (“Illinois EPA”) filed its Record
of Decision (“Record”) with the Board on March 24, 2014.

4. Petitioner has taken the discovery depositions of the following employees
of the Illinois EPA on the dates noted in parentheses:

Michael Dragovich (April 9™);
Robert Bernoteit (April 9™);
Raymeond Pilapil (April 10%); and
Julie Armitage (April 17™).
5. During the depositions of one or more of the above Illinois EPA

employees, the following deposition testimony was elicited: A) Mr. Dragovich denied

relying on any citizen complaints in recommending a permit denial. Dragovich
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Deposition, at 98-99; B) Mr. Bernoteit testified that he reviewed the application [for a
revision to the construction permit], but did not review inspection reports or citizen
complaint forms in detail. Bernoteit Deposition, at 19; and C) Ms. Armitage testified that
she relied upon the citizen complaints, in tendering her opinion that the permit
application needed to be denied due to “concerns” about “fugitive emissions” from the
Facility. Armitage Deposition, at 29-29-30, 61, 41, 77, 81-82. The discovery depositions
of Mr. Dragovich, Mr. Bernoteit, and Ms. Armitage are attached hereto as Group Exhibit
A.

IL ARGUMENT

A, The Board or the Hearing Officer May Preclude Evidence Where the

Probative Value is Substantially Qutweighed by the Danger of Undue
Prejudice,

6. The Hearing Officer has authority to exclude evidence because the
prejudicial impact outweighs the probative value of such evidence. Effective January 1,
2011, Illinois codified Il1l. Evid. Rule 403, which states:

Although relevant, evidence may be excluded if its probative value is

substantially outweighed by the danger of unfair prejudice, confusion of

the issues, or misleading the jury, or by considerations of undue delay,

waste of time, or needless presentation of cumulative evidence.

11. Evid. Rule 403.

7. Prior to the adoption of Ill. Evid. Rule 403, Illinois cases stated that

Ilinois has a common-law rule that is comparable to Federal Rule of Evidence 403." See

! Federal Rule of Evidence 403 provides that “[t]he court may exclude relevant evidence if its probative
value is substantially cutweighed by a danger of one or more of the following: unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.”
Federal Rules of Evidence 403.
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People v. Walker, 335 111. App. 3d 102, 112, 268 IIl. Dec. 654, 779 N.E.2d 268 (2d Dist.
2002), as modified on denial of reh'g, (Oct. 24, 2002) and judgment aff'd, 211 I1l. 2d 317,
28511l Dec. 519, 812 N.E.2d 339 (2004); People v. Peete, 318 Ill. App. 3d 961, 966-67,
252 111. Dec. 821, 743 N.E.2d 689 (4th Dist. 2001).

8. Illinois case law is also clear that evidence should be excluded when the
prejudicial impact of the evidence outweighs the probative value of it. Department of
Public Works and Bldgs. v. Roehrig, 45 111. App. 3d 189, 196, 3 111. Dec. 893, 359 N.E.2d
752 (5th Dist. 1976) (exclusion of evidence of prior condemnations in a condemnation
case because the prejudicial impact outweighs its probative value); People v. Holman,
257 1l. App. 3d 1031, 1033-34, 196 I1l. Dec. 457, 630 N.E.2d 154 (2d Dist. 1994)
(evidence is admissible if it is relevant and if the prejudicial impact does not substantially
outweigh its probative value); Hulsebus v. Russian, 118 Ill. App. 2d 174, 180-81, 254
N.E.2d 184 (2d Dist. 1969) (trial judge had discretion to exclude a gruesome photograph
of the plaintiff during surgery because other evidence established the extent of the injury
and because the photograph was likely to inflame and prejudice the jury).

9, In the present permit appeal, any evidence, references to evidence,
testimony or argument relating to reliance upon the “citizen complaint forms” or written
complaints from elected officials and representatives of non-governmental organizations
that are contained in the Administrative Record, as well as any “oral complaints” to
Illinois EPA, e.g., telephone calls from elected officials, citizens and representatives of
non-governmental organizations, would be purely speculative, i.e., mere unconfirmed and
unverified allegations, as is discussed in more detail below. Moreover, because the

documents provided to KCBX have been extensively redacted, allowing such evidence

4
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would create unfair and significant prejudice to KCBX. For these reasons, the evidence

should be excluded.

B. Illinois EPA Improperly Relied on Unadjudicated Allegations

Contained in Citizen Complaint Forms in the Record and Possibly
Qutside the Record.

10.  The redacted citizen complaint forms included in the Record are irrelevant
and too vague to be relied upon for assessing compliance with 35 Ill. Adm. Section
212.301. See Record (“R.”) 0222 — 0537.

11.  “[I]t is well-established that the Agency cannot consider unadjudicated
violations in determining to deny a permit application.” ESG Watts, Inc. v. Illinois EPA,
PCB No. 95-109 (1ll.Pol.Control.Bd. Mar. 16, 2000) (citing Martell v. Mauzy, 511 F.
Supp. 729 (N.D. I11. 1981)). A permit denial cannot substitute for an enforcement action.
ESG Wauts, Inc. v. Hlinois EPA, PCB No. 92-54, at 5 (1ll.Pol.Control.Bd. Oct. 29, 1992),
aff’d sub nom. Illinois EPA v. IPCB, 252 1l1. App. 3d 828, 624 N.E.2d 402, 191 IIl. Dec.
553 (3d Dist. 1993). Board and Illinois Appellate Court decisions have made it clear that
Illinois EPA is prohibited from denying a permit on the basis of past or existing
unadjudicated alleged violations of the Act or regulations. Such allegations should
instead be the subject of enforcement actions. ESG Watts, Inc., PCB 92-54, at 7; Central
Environmental Services v. lllinois EPA, PCB 89-170 (111.Pol.Control.Bd. Oct. 25, 1990);
Waste Management v. lllinois EPA, PCB 84-45 (1lL.Pol.Control.Bd. Oct. 1, 1984), aff"'d
sub nom. Illinois EPA v. IPCB, 138 1ll. App. 3d 550, 486 N.E.2d 293 (3d Dist. 1985),

aff 'd 115 111. 2d 65, 503 N.E.2d 343 (1986).2 Relying on such unadjudicated allegations

2 Effective January 1, 2004, Section 39(a) of the Act was amended to authorize Illinois EPA to consider
“prior adjudicated violations” in making its determinations on permit applications. See P.A. 93-0575. This
amendment in no way altered the prohibition against relying upon alleged violations of the Act or Board

5
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would deny the due process rights of the permit applicant. See Martell v. Mauzy, 511 F.
Supp. 729 (N.D. IIl. 1981).

12.  Just asin ESG Watts, Inc., here lllinois EPA is attempting to rely on
unadjudicated allegations of past noncompliance to deny the Request for Revision.
Characterizing the allegations as “concerns” or telephone calls “expressing concerns”
does not make them anything other than allegations. The authenticity, relevance, and
veracity of these redacted citizen complaint forms cannot be determined. See R. 0222 —
0537.

13.  Further, even if these “concerns” could be considered by the Agency,
many of the forms are blank or extensively redacted, but some forms contain short
statements that relate to the presence of dust in the area in the past. The forms do not
specifically address 35 I1l. Adm. Code Section 212.301 or visible emissions at the
property line of the South Facility. **

14.  In addition, many forms are also irrelevant on their face since they do not
contain any allegations, or the allegations they do contain concern facilities other than
KCBX. R. at 0222 (BP Whiting Ind. Complainant indicates air as the nature of

complaint); R. at 0243 (Pet Coke, Agra Fine. Complainant indicates air, land, water,

regulations to make its permit decision. Since no prior adjudicated violations are at issue here, the new
provision is not relevant to Illinois EPA’s Permit Denial.

* 1t is noteworthy that Illinois EPA itself points out that the claims made in its own inspection reports are
“alleged violations” that are the subject of administrative and judicial enforcement actions. See R. at 0030,
December 10, 2013 R. Pilapil Letter.

* Ilinois EPA’s Record includes additional Citizen Complaint Forms that were not previously disclosed to
KCBX. See R. 0348 —0537. In fact, it appears that at least some of these forms were received by liinois
EPA in a single envelope with a Southeast Environmental Task Force return address label and no other
letter/note. Even Illinois EPA acknowledges “[t]he same person filled in the Responsible Party/Company
Name with “KCBX-KOCH” and their address, copied the form and then handed them out to be filled out
the rest of the way.” R. at 0121.

6
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public drinking water and agricultural issues as the nature of complaint); R. at 0348
(Petcoke. Complainant indicates air, land, water and agricultural issues as the nature of
complaint.}; R. at 0354 (The owner of the company. Complainant indicates air, land,
water, public drinking water and agricultural issues as the nature of complaint. Indicates
“black smug” as the issue of concern).

15.  Moreover, according to the deposition testimony of Julie Armitage, the
Agency maj have also considered “oral complaints,” e.g. telephone calls from elected
officials, citizens and representatives of non-governmental organizations, that are not
contained in the Record. See Group Exhibit A, Armitage Deposition, at 77. Like the
complaint forms, such “oral complaints” cannot be considered by the Agency in making a
permit decision.

16.  To the extent that Illinois EPA attempts to introduce evidence regarding
unadjudicated allegations of past non-compliance or unadjudicated violations through the
citizen complaint forms or other testimony or documentary evidence, such “evidence”

should be excluded for the reasons set forth above.

C. By Providing KCBX with Redacted Citizen Complaint Forms, Illinois
EPA Wrongfully Denied KCBX Fundamental Due Process and a

Meaningful Opportunity to Respond to Allegations Relied Upon in
Part by Illinois EPA to deny KCBX Permit Revision.

17.  Further, even if the citizen complaint forms relied upon in Denial Reason
3 were something that the Agency could consider, KCBX was deprived of fundamental
due process because it was not given an opportunity to rebut those complaint forms. The
citizen complaint forms provided to KCBX by the Illinois EPA prior to the permit denial,

and the additional forms placed in the Record, were redacted and omitted crucial
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information. Information such as whether the complainants live anywhere near the South
Facility, and if so, how far from the Facility they live, how the complaining parties
allegedly are impacted, and other related information is redacted from the complaint
forms. This was intentional, and left KCBX unable to evaluate the citizen complaint
forms in any meaningful way, much less respond thereto.

18.  In Wells Manufacturing Co. v. Hllinois EPA, 195 Ill. App. 3d 593, 552
N.E.2d 1074, 142 111. Dec. 333 (1st Dist. 1990), the Board found that Illinois EPA
improperly denied a permit when it determined that a company “may be violating the
Act, but never gave it the opportunity to submit information which would disprove the
allegation.” Wells Manufacturing Co., 552 N.E.2d at 1077. In Wells Manufacturing, just
as in the case at hand, [llinois EPA had citizen complaints on file when it denied the
permit. /d. at 1076. The permit applicant in Wells Manufacturing never had the
opportunity to respond to the complaints and present evidence that it was not polluting
during the permit review period. Id. at 1077. On appeal, the court found that a refusal to
renew a permit because an applicant might be violating the Act should be subject to the
same or similar standards as those used for denial of a permit because the applicant is
actually charged with violating the Act. Id, at 1078. The permittee must be able to
submit evidence sometime during the application process in order to demonstrate that it is
not polluting. See id.; see also Reichhold Chemicals, Inc. v. IPCB, 204 111. App. 3d 674,
561 N.E.2d 1343, 149 I11. Dec. 647 (3d Dist. 1990) (finding it improper for Illinois EPA
to deny a permit “because [the company] might violate the Act without giving [it] the
opportunity to submit more information before denying the permit™) (emphasis in

original); Martell, 511 F. Supp. at 741 (Plaintiff had a property interest at stake when he

8
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sought an operating permit after constructing new landfill trenches under a
developmental permit, and the failure to hold a "predenial hearing" deprived the applicant
of due process of law).

III. CONCLUSION

19.  Illinois EPA improperly relied upon unsubstantiated and redacted citizen
complaint forms contained in the Record as part of its Denial Reason 3. By doing so, it
also denied KCBX the opportunity to respond to allegations in the citizen complaint
forms by providing them to KCBX in a redacted form, thereby also violating KCBX’s
right to due process. Based on the testimony of Illinois EPA representatives, it appears
that Illinois EPA may have also improperly relied upon letters from public officials and
others, as well as “oral complaints,” e.g., telephone calls from elected officials, citizens
and representatives of non-governmental organizations, which are not contained in the
Administrative Record. To the extent that Illinois EPA may have relied upon the
redacted citizen complaint forms, other unverified documents alleging past non-
compliance, or “oral complaints,” it should be barred from presenting any such evidence

or testimony at hearing in this matter.
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WHEREFORE Petitioner, KCBX TERMINALS COMPANY, for the above-
stated reasons, respectfully prays that the Hearing Officer issue an Order excluding any
and all evidence, references to evidence, testimony or argument relating to reliance upon
the “citizen complaint forms,” the written complaints from elected officials and
representatives of non-governmental organizations that are contained in the
Administrative Record, as well as any “oral complaints,” e. g. telephone calls from elected

officials, citizens and representatives of non-governmental organizations at hearing in

this matter.
| Respectfully submitted,
KCBX TERMINALS COMPANY
Petitioner,
Dated: April 22,2014 By:__ /s/ Edward W. Dwyer

Edward W. Dwyer
Edward W, Dwyer
Katherine D. Hodge
Matthew C. Read
HODGE DWYER & DRIVER
3150 Roland Avenue
Post Office Box 5776
Springfield, Ilinois 62705-5776
(217) 523-4900

KCBX:004/Filings Permit Appeal PCB 2014-110/Motion in Limine re Citizen Complaints
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1 INDEX
2 PAGE
- B e o 3 Direct Examination by Mr. Dwyer 4
> f 4
5
6
= : 7
2 8
& ry OCepasiIIiOn Al MISHAEL DBEACIVICE, g
tnstaree of the Paritisner, on April
10 EXHIBITS MARKED
. I0l4, scheduled for the Rour of 2120 a.m., at
1z 3130 Roland Bvenue, Sprinstield, Illinols, before 1 Dep05|t'10n Exhibit Nos. 1-13 4
13 Zertified Shorthand Eegorter anc 12
1 , pursuant to the atis 13
14
i 15
‘ 16 (Exhibits retained by Mr. Dwyer.)
i#
e 17
20 18
z 19
20
: 21
22
23
24
2 4
1 APPEARANCES:
2 1 (Deposition Exhibit Nos.
EDWARD W. DWYER 2 1-13 were marked for
3 KAT NE D. HODGE . .
MAT"T'ERI‘EIW C. READ 3 identification prior to the
4 Hodge, Dwyer & Driver 4 start of the deposition.)
Attorneys at Law
5 3150 Roland Avenue 5 IT IS HEREBY STIPULATED AND AGREED by and
Springfield, 1llinois 62701 6 "
6 edwyer@hddattorneys.com between Counsel for the Petiticner and Counsel for
7 the Respondent that this deposition may be taken in
7 Appeared on behalf of the Petitioner, P P Y
8 shorthand by DONNA M. DODD, an Illinois Certified
8
9 Shorthand Reporter and Notary Public, and
9 . ) .
KATHRYN A. PAMENTER 10 afterwards transcribed into typewriting, and the
10 CHRISTOPHER J, GRANT 11 signature of the Witness is waived by agreement,
Assistant Attorney Generals
11 Attorney General's Office 12 {The witness was sworn by the Reporter.)
68 West Washington Street, 18th Floor
12 Chicago, Illinais 60602 13 MICHAEL DRAGOVICH,
(312) 814-0608 14 called as a witness herein, at the instance of the
13 kpamenter@atg.state.il.us
15 Petitioner, having been duly sworn upon his oath,
fof .
14 Appeared on behalf of the Respondent 16 testified as follows:
15 17 DIRECT EXAMINATION
16 18 BY MR, DWYER:
ALSO PRESENT!: . . .
17 Mr. James Lee Morgan, IEPA 19 Q. Mike, my name is Ed Dwyer. I'm an
18 Mr. Jeff Culver, Koch Companies 20 attorney representing KCBX Terminals. I want to
21 let the record reflect that this is the discovery
19
22 deposition of Mr. Mike Dragovich taken pursuant to
20
%; 23 notice to all parties and in accordance with the
gi 24 Rules of the Pollution Control Board, the Code of
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04/09/2014
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5

Civil Procedure, and the Illinois Supreme Court
Rules.

What we're going to do today is, Mike,
I'm going to talk with you about the permit
application that was filed by KCBX and the process
reviewing that and the ultimate decision to deny
that permit. That's the generality of it.

A couple of things I want to taik with
you about. The court reporter will take down

m ~ M L bW N =

[Ja]

=
in particular are the pages that begin with Notice
of Deposition, Discovery Deposition directed to Mr.
Michael Dragovich.
It's a double-sided exhibit, and it's

one, two, three, four, five, six, seven, eight.
It's the ninth page of the exhibit.

A. That is numbered?

Q. They're not numbered. You'il have to
count them.

10 everything that you say. So try to avoid nodding 10 MR. GRANT: He's got a single page copy,
11 your head as an answer or uh-huh, huh-uh. She 11  Ed.
12 needs audible responses. 5o just try to remember 12 MR. DWYER: Oh, he does. Okay.
13 that. 13 MS. PAMENTER: The numktering will still be
14 The other thing is, if at any time you i4 the same.
15 need to take a break, just say so, and if there's a 15 MR. DWYER: It'd still be the ninth page.
16 question that I ask that you do not understand, 16 MR. GRANT: Okay.
17 please ask me to repeat it or rephrase it. If 17 BY MR. DWYER:
18 those rules are okay with you, I think we're ready 18 Q. In particular, Mike, if you would look at
19 to go. 19 those pages, the page you're looking, the page
20 A. Okay. 20 after it, and then the third page, which is titled
21 Q. Okay. Do you have any questions? 21 Deposition Rider to Michael Dragovich. And 1
22 A. Notright now. 22 apologize, I didn't realize. I forgot we put all
23 Q. Okay. 23 of the notices in there.
24 MS. PAMENTER: And Kathyrn Pamenter on |24 A. Ckay.
6 8
1 behalf of the Illinois Environmental Protection 1 Q. There's one more page after that.
2 Agency. I'd like to note for the record our start 2 A. Okay.
3 time s, it's a little bit before nine, but we'll 3 Q. Okay. A coupie of questions about that.
4 say 9 a.m. as our start time for this deposition. 4 The three pages you just reviewed, Mike, have you
5 MR. DWYER: Okay. 5 seen that document before today?
6 Mike, is it all right if I call you 6 A. Not that I recall, no.
7 Mike during the deposition? 7 Q. Okay. The third page of the three pages I
8 THE DEPONENT: Yes. 8 asked you to review in that Group Exhibit 1
9 Q. Okay. Have you ever given a deposition g9 contains a request for you to provide three
10 before? 10 categories of information, is that correct?
11 A. No. 11 A. Yes.
12 Q. Okay. Have you ever testified in a 12 Q. Okay. Did you bring any of the
13 hearing before in court or before the Pollution 13 information requested with you today?
14 Control Board? 14 A. No.
15 A. No. 15 Q. Okay. And -- but you never reviewed this
16 Q. Okay. What I'd like to go through briefly 16 document before today?
17 firstis, I'm going to show you a document that's 17 A. No.
18 marked Deposition Exhibit 1. If you would take a 18 Q. Okay. So did you not know that those
19 look at that document, Mike, and just tell me, once |19 categories of documents were requested from you
20 vyou've had a chance to look at it, let me know, and |20 when you came today?
21 1 just want to talk to you briefly about it. 21 MS. PAMENTER: Objection. It calls for
22 Mike, 1 apologize, but in particular 22 attorney/client privilege information.
23 ['d like you to look at that, and it's a multi-page 23 MR. DWYER: Are you instructing him not to
24 exhibit. What I wanted to direct your attention to 24 answer?
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04/09/2014
9 11
1 MS. PAMENTER: Well, we're getting into an 1  when and where?
2 area with respect to this deposition rather than, 2 A. Graduated from Mt. Olive Cornmunity High
3 as you know, we've indicated that we're filing a 3 Schoolin 1982.
4 Notice of Appeal of Mr, Halloran's decision of 4 Q. And then your employment background, Mike,
5 August 8th, 2012 -- excuse me, 2014 with respect to 5 did you work anywhere before you went to work at
6 our Motion for Protective Order, 6 the [EPA?
7 We advised you at the status hearing 7 A. Iguess--1 guess I'm not finished on the
8 vyesterday that we would not be producing any 8 question.
9 documents with respect to that until there is a 9 Q. Oh, okay. I'm sorry.
10 final order that's been issued by the Illinois 10 A. I also had a degree in electrical
11 Pollution Control Board with respect to the issue. 11 engineering.
12 S0 Mr. Dragovich will not be answering questions 12 Q. And when did you receive that degree?
13 with respect to the documents at issue. 13 A. December of 1991,
14 MR. DWYER: Okay. Just so I'm ciear, is 14 Q. And was that from Parks or somewhere else?
15 counsel instructing him not to answer the question? 15 A. Somewhere else.
16 MS. PAMENTER: Can you repeat the 16 Q. And what schoof was it?
17 question? 17 A. Southern Illinois University Edwardsville.
18 {(Whereupon, the requested portion 18 Q. Okay. Any other advanced education?
19 of the record was read back.) 19 A. I mean, I took a class or two at a
20 MS. PAMENTER: I'm instructing the witness 20 community college regarding computers.
21 not to answer, that's correct. 21 Q. Okay. Any cther training classes or
22 MR. DWYER: Okay. Would you certify that 22 courses related to your current position at IEPAY
23 question for the record? 23 A. No.
24 24 Q. Okay. Can you tell me what kind of
10 12
1 (Whereupon the question will be 1 employment you had before you went to work at
2 certified.) 2 Tllinois EPA after graduaticn from college?
3 BY MR. DWYER: 3 A. Which time?
4 Q. Allright. Let's talk a little bit about 4 Q. You can start with the earliest, Parks or
5 your background. Can you tell me, starting with 5 the later.
6 your highest level of education, what your 6 A. After Parks in '86 I worked for a company
7 educational background is? 7 called Katy-Seghers. They were a waste to energy
8 A. From high school on or -- 8 company and I did some estimating work on
9 Q. Well, if you have college or advanced 9 construction projects regarding material, takeoff
10 work, let's start there. 10 of plants, and then I did that during the summer in
11 A. College, I went to Parks College at St. 11  between college, and then they built one of these
12 Louis University. It was in Cahokia, Illinois. 12 waste to energy plants.
13 Q. And, Mike, when did you graduate from 13 And one of my final projects was with
14 there? 14 them, they did a -- they tested a facility before
15 A. April 1986. 15 they signed off on it in Salt Lake City, Utah, and
16 Q. And what was your degree, Mike? 16 they did an air stack test, a performance test, and
17 A. Bachelor of Science in Aeronautics and 17 an efficiency test, and my deal on the last part
18 Aircraft Maintenance Engineering. 18 was collecting the data.
19 Q. Any advanced course work? 19 Q. And after that position did you work for
20 A. I mean, I had anA & P license. 20 somebody else?
21 Q. What is an A & P license? 21 A. Worked for Geotechnical Construction.
22 A. Airframe and power plant. 22 Q. Okay. And what was your position there?
23 Q. And prior to college I assume you 23 A. Construction Coordinator,
24 graduated from high school. Can you just tell me 24 Q. And then after that?
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1 A. Itook the position with the Illinois EPA. 1 A. Jim Morgan. I can't come up with the name
2 Q. And what year was that? 2 ofit.
3 A. January, I want to say 16th of 2002. 3 Q. Was it a single document?
4 Q. Okay. And so now, Mike, just tell me from 4 A. It was multiple pages.
5 your commencement of employment at the agency, tell 5 MS. PAMENTER: Ed, to assist, it was a
6 me what your position, initial position was, and if 6 copy of the Administrative Record that's on file
7 you would take me up to your current position. 7 with the Illinois Pollution Control Board.
) A. I was a payroll, classified as an 8 BY MR. DWYER:
9 Environmental Protection Engineer I. 9 Q. Well, let's -- maybe it would be heipful
10 Q. You know, Mike, I should have asked this 10 to do that then, Mike.
11 earlier. Are you a registered professional 11 A. Okay.
12 engineer in Illincis or any other state? 12 Q. F'm going to ask you to take a look at a
13 A. No. 13 decument that's marked Exhibit 3, and see if you've
14 Q. Okay. And, I'm sorry, go ahead with your 14 seen that.
15 employment experience at IEPA, 15 A. That's fine.
16 A. My duties? 16 Q. Okay. Just briefly, Mike, would you open
17 Q. well, no. You indicated your first 17 that and tell me whether that looks like the
18 position was? 18 document that you were provided by Mr. Morgan to
19 A. An Environmental Protection Engineer 1. 19 review in advance of your deposition today?
20 Q. And were you promoted or transferred from 20 MS. PAMENTER: And just to be clear, have
21 that position? 21 we skipped over Exhibit 2?7 Are we --
22 A. Became an Environmental Protection 22 MR. DWYER: We'll be coming back to it.
23 Engineer II. 23 MS. PAMENTER: Okay. I just want to make
24 Q. Okay. And how long were you an Engineer 24 sure the record is clear.
14 16
1 I? 1 MR. DWYER: We will come back to it, only
2 A. Approximately one year. 2 because I want to make sure I understand what
3 Q. And how long were you an Engineer II? 3 documents he reviewed.
4 A. A year and three months, two months. 4 MS., PAMENTER: Thank you for the
5 Q. Okay. And after that what was your next 5 clarification.
6 position? 6 “ THE DEPQNENT: You want me to look through
7 A. Envirecnmental Engineer III. 7 this whole thing?
8 Q. Okay. How long were you in that position? B BY MR. DWYER:
9 A. I'm still in that position. 9 Q. well, you know, I would like you to tell
10 Q. Okay. So then if we can go back. Tell me 10 me if that's the document. That is the
11 this, Mike, where within the Illinois EPA did you 11 administrative record that has been filed by the
12 work during each of those job classifications? 12 agency in this matter, and you indicated that the
13 A. Bureau of Air. 13 document you reviewed was provided to you by Mr.
14 Q. Okay. So during your time at the agency 14 Morgan. I'm just seeking to determine whether or
15 you've only worked in the Bureau of Air, no other 15 not that is in fact the document that you were
16 bureaus? 16 describing or referring to.
17 A. Correct. 17 MS. PAMENTER: If I can, for purposes of
18 Q. In preparation for your depositicn today, 18 the record, Exhibit 3 includes several beginning
19 Mike, did you review any documents? 19 pages, including a privilege log that is not filed
20 A, 1did. 20 with the Illinois Polfution Control Beard as part
21 Q. Okay. Can you tell me what deccuments you 21 of the Administrative Record, and there's also a
22 reviewed? 22 copy of the Notice of Filing which is. So just to
23 A. It was prepared for me. 23 clarify, the privilege log is not part of the
24 Q. By whom? 24 Administrative Record.
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1 MR, DWYER: That's fine. S, Mike, you 1 in this proceeding, to your knowledge?
2 know, let's just fix that now. 2 A. Correct.
3 We'll just remove the pages that your 3 Q. Okay. Now, I just sort of want to get
4 counsel referred to from that document, and I'll 4 some things clear here. Are you familiar with the
5 represent to you that what is there now is the 5 fact that KCBX has two separate facilities in the
6 record that was filed by the agency. 6 Chicago area and that they, at least in documents
7 And so my guestion to you is, is that 7 that we'll talk about, are referred to as the North
8 the document that Mr. Morgan provided you to review 8 facility and the South facility? Are you familiar
9 in preparing for your deposition? 9 with that?
10 THE DEPONENT: It looks familiar, yes. 10 A. Yes.
11 Q. Okay. So tell me, when did you review 11 Q. OCkay. And just to be clear, the permit
12 that document in preparation for your deposition? 12 application that was filed that resulted in the
13 A. I don't think I got it until a couple of 13 permit denial in this case, what is your
14 days ago. 14 understanding of which facility that was for?
15 Q. Okay. And did you review this document by 15 A. KCBX South.
16 yourself? 18 Q. Okay. Other than the request for revision
17 A. Yes. 17 that is the subject of our discussion today, Mike,
18 Q. Okay. Did you discuss the document with 18 have you worked on any other permit applications
19  anyone else? 19 for KCBX?
20 A. Just what Jim brought by, 20 A. Other than -- repeat the question.
21 Q. Well, I just want to -- just what Jim 21 Q. Have you worked on any permit applications
22  brought by. I assume you're referring to Mr. 22 other than the one that we're talking about today
23 Morgan? 23 for KCBX Terminals Company?
24 A. Correct. 24 A. Okay. Which one are you talking about?
18 20
1 Q. And did he bring something by other than 1 Q. well, we filed -- as we just discussed,
2 that record or did you just talk about the record 2 KCBX filed a request for revision of the existing
3 when he brought it by? 3 construction permit for the South facitity, and
4 A. Well, I was -- he told me this was the 4 that's the permit that was denied by the agency, is
5 record, take a look at it. 5 that your understanding?
6 Q. Okay. Did you discuss your review of the 6 A. I guess could you give me a date?
7 record with anyone other than Mr. Morgan in advance 7 Q. well, if you look in the record, Mike,
8 of the deposition today? 8 let's just refer to the record, and if you look
g A. Idon't know. I might have talked to -- 9 at -- yes, if you look at --
10 this was in the room. I might have talked to Chris |10 A. There are a number of pages.
11 Grant and Katie. 11 Q. Yeah. There are a number of pages, Mike,
12 Q. Okay. Other than them, you can't recall 12 If you would look at the record at page 186,
13 anyone else that you discussed the record with in 13 A. Okay.
14 advance of your deposition? 14 Q. If you'd look at that, is that the cover
15 A. No. 15 letter for a request for revision to a construction
16 Q. Okay. Mike, let me ask you, are you 16 application?
17 familiar with a company that filed the petition 17 A. Yes.
18 here called KCBX Terminals Company? 18 Q. Okay. And, to your knowledge, did the
19 A. Yes, 19 agency on January 17th, 2014 issue a permit denial
20 Q. Okay. And tell me how -- how are you 20 in response to that permit application?
21 familiar with the company? 21 A. Repeat the question.
22 A. I received a permit application from KCBX. |22 Q. Do you know whether or not the agency
23 Q. And is that the request for revision of 23 issued a letter on January 17th, 2014 denying that
24 the construction permit application that's at issue 24 permit application?
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1 A. Iknow there's one out there. I wasn't 1 Q. Andis it your understanding that as such
2 there on the 17th, January 17th. 2 it's subject to certain regulations promuigated by
3 Q. But you did review the record, right? 3 the Pollution Control Board?
. 4 A. Yes. 4 A. Yes.
5 Q. Okay. Mike, if you would take a look at 5 Q. Okay. Let's get this out of the way here.
6 the record, page 1. 6 Okay Mike, I'd like yoAL.l to look at another
7 A. Pagel1? 7 document. We spoke about it a little bit earlier.
8 Q. Pagel. 8 If you want to move that record out of the way,
9 A. Sorry. Okay. 9 we’li talk about what's marked as Exhibit 2,
10 Q. Isthat -- what's the date of that letter, 10 Mike, have you seen that document
11 Mike? 11 before?
12 A. January 17th, 2014, 12 A. Isit part of this?
13 Q. Okay. And is that -- is it your 13 Q. No. If's --it's not part of the record.
14 understanding that letter is a letter denying the 14 A. Then I don't remember seeing it.
15 permit application that we're talking about 15 Q. well, I'm asking you if you've seen that
16 earlier? 16 document before today?
17 A. Yes. 17 A. Idon’t remember.
18 Q. Okay. And, in fact, Mike, let me direct 18 Q. Okay. Well, tell me what that document
19 your attention to the bottom of page 3. There are 19 appears to be to you, turning to the second page of
20 a series of initials after the signature and the 20 it, beginning with the second page of Exhibit 2.
21 signature block, and in the middle there the 21 A. It's -- 1 am just reading what it says, a
22 initials MID. Are those your initials? 22 privilege log of Illinois EPA.
23 A. Yes. 23 Q. And what is contained below that title?
24 Q. Okay. And tell me, what does that mean 24 A. Name of author, name of recipients, date

. 22 24

1 that your initials are included on that letter? 1 of document, description of document, bates number
2 A. That this permit could have went by me, 2 range.
3 reviewed by me. 3 Q. Okay. And below that is there a series of
4 Q. And, in fact, did you review this permit 4 what appear to be a list of e-mails, including the
5 in the process of making that determination? 5 descriptions and informaticn that you just listed
6 MS, PAMENTER: And just for clarification, 6 in the columns at the top?
7 are we talking about the permit application or the 7 A. E-mails?
8 permit denial letter? 8 Q. well, let me ask you this.
9 MR. DWYER: Well, we're talking about 9 A. Yeabh, the first one says e-mail.
10  both. 10 Q. Does the first column list the author of
i1 MS. PAMENTER: Okay. Well -- 11  the e-mail?
12 MR. DWYER: He's already indicated that he 12 A. Yes.
13 reviewed the permit. I'm asking him if he was 13 Q. Okay. And then does the next column
14 involved in the permit denial letter. 14 indicate who received it?
15 THE DEPONENT: Repeat the questicn. 15 A. Yes.
16 Q. What -- what does your initials on page 3 16 Q. And does the third column indicate the
17 of the letter indicate, Mike? 17 date of the document?
18 A. That I was involved in review of this. 18 A. Yes.
19 Q. And this being the permit denial letter? 19 Q. And does the fourth column contain a brief
20 A. Correct. 20 description?
. 21 Q. Okay. Mike, do you know, with respect to 21 A. Yes.
22  what we'll refer to as the KCBX Scuth facility, is 22 Q. Okay. Well, directing your attention to
23 that a materials handling facility? 23 that first e-mail, are you listed as a recipient of
24 A. Yes. 24 that e-mail?
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1 A. The first one? 1 speaks for itself. I'm instructing the witness not
2 Q. ves. 2 to answer the question.
3 A. Yes. 3 MR. DWYER: Please certify that question.
. 4 Q. Ckay. And does it describe that e-mail to 4 (Whereupon the question wilt be
5 be regarding a FESOP application? 5 certified.)
B A. Yes. 6 BY MR. DWYER:
7 Q. Ckay. And is FESOP an acronym for 7 Q. Mike, directing your attention down
8 Federally Enforceable State Operating Permit? 8 further on that page. There's an e-mail dated
g A. Yes, 9 November 14th, 2013 according to the document, upon
10 Q. Okay. Do you recall this e-mail? 10 which vou're a recipient and the description is
11 MS, PAMENTER: I'm going to object with 11 regarding the DTE permit application. Are you
12 respect to the privilege log. We provided you a 12 familiar with that e-mail?
13 privilege log. We set forth the basis with respect 13 MS. PAMENTER: Qbjection. The document
14 to all of these. There's a pending -- there's a 14 speaks for itself. As I've stated, thisis a
15 pending motion. There's a pending Notice of Appeal 15 continuing objection with respect to the privilege
16 with respect to certain of the documents that are 16 log. There are pending -- there's a pending
17 set forth on the privilege log. For those that you 17 motion. There's a pending Notice of Appeal with
18 have not filed a motion yet, that's available to 18 respect to certain aspects of the privilege log, no
1%  you. I'm going to instruct the witness not to 18 additional motions have been filed to date with
20 answer questions with respect to the privilege log. 20 respect to it. I'm instructing the witness not to
21 MR. DWYER: Okay. So, if you would, 21 answer.
22 certify that question. 22 BY MR. DWYER:
23 (Whereupon the question will be 23 Q. Okay. Mike, let me ask you this. In
24 certified.) 24 reviewing this document, Exhibit 2, to your

. 26 28

1 BY MR. DWYER: 1 knowledge, does it contain all e-mail
2 Q. The next question, Mike, is regarding the 2 communications that you were involved with
3 third e-mail listed. Does that indicate that the 3 regarding this permit?
4 third e-mail on the list was authored by you? 4 A. Go ahead, repeat the question.
5 MS. PAMENTER: Objection. The document 5 MR. DWYER: P'm sorry. Could you read
& speaks for itself in terms of who is set forth with 6 that back for me?
7 respect to every single e-mail or document that is 7 (Whereupon, the requested
8 set forth on this privilege log. I'm instructing 8 portion of the record was
9 the witness not to answer questions with respect to 9 read back.)
10 the privilege log given the pending motion and 10 THE DEPONENT: I don't know,
11 Notice of Appeal and the availability for KCBX 11  BY MR. DWYER:
12 Terminals Company to file additional motfons with 12 Q. So it may or may not, you're not sure?
13 respect to the privilege log document. 13 A. Um, I'm not sure.
14 MR. DWYER: And I will -- please certify 14 Q. Okay. Looking at the very last entry on
15 that question, and I will continue with these 15 the last page of that exhibit, it indicates an
16 questions, and I'm fine, we can certify each one. 16 e-mail from you dated September 5th, 2013, and it's
17 (Whereupon the question will be 17 described as a draft permit calculation sheet. Do
18 certified.) 18 vyou see that entry?
19 BY MR. DWYER: 19 A. Yes.
20 Q. With respect to the third e-mail on the 20 Q. Okay. Is that a reference to a draft
. 21 list, Mike, on the far right column does it 21 permit calculation sheet you prepared regarding the
22 indicate that that e-mail is approximately 20 pages 22 permitin this proceeding?
23 in length? 23 MS. PAMENTER: Qbjection. The privilege
24 MS. PAMENTER: Objection. The document 24 log, Exhibit 2 I believe that we're on, speaks for
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1 itself. This is part of a pending motion with 1 denial that are the subject of the proceeding we're
2 respect to the pre-deliberative process privilege 2 here on today?
3 that is both part of a motion for protective order 3 A. Idon't remember.
4 currently before the court -- excuse me, a Motion 4 Q. So you may have received or originated an
5 to Supplement currently before the Court and a 5 e-mail, but you don't recall?
6 Notice of Appeal with respect to a Motion for 6 A, Idon'trecall seeing any e-mails, 1
7 Protective Order. As such, I'm instructing the 7 mean, this is the first time I've looked at this
8 witness not to answer. 8 list.
9 MR. DWYER: And the objection is based 9 Q. All right. Now, let's go back, Mike. I
10 upon the predecisional privilege just to be clear? 10 think we're done with Exhibit 2 for right now.
11 MS. PAMENTER: Yes. 11 Let's go back to the record, which is Exhibit 3.
12 MR. DWYER: All right. And let's certify 12 You indicated earlier that you had
13 that question as well. 13 reviewed this record in advance of the deposition,
14 {Whereupon the guestion will be 14 is that correct?
15 certified.} 15 A. This file right here.
16 BY MR. DWYER: 16 Q. Right.
17 Q. Mike, if you stay with Exhibit 2 and look 17 Okay. Did you review any particular
18 at it, again, there is a list of e-mails and there 18 parts of it in any greater detail than others?
19 is a gap in the list of e-mails between October 19 A. Yes.
20 18th and November 5th. 20 Q. Okay. Tell me which documents, if any, in
21 Are you aware of any e-mail 21 there that you reviewed in greater detail.
22 communications you had with anyone at the agency 22 A. The permit application.
23 regarding the permit during that period? 23 Q. Okay.
24 A. Repeat the question. 24 A. You want a page number?
30 32
1 Q. well, if you look at Exhibit 2, and if 1 Q. Yeah. And where is, if you can tell me,
2 you'd look, the documents are listed in 2 where is the permit application in the record?
3 chronological order, and it shows -- it doesn't 3 Mike, let me suggest maybe you take a
4 show any e-mails between October 18th and November 4 ook at the record at page 186. Do you have the
5 ©GSth, 2013, is that correct? 5 record, page 186 in front of you?
6 A. Yes. 6 A. Yes.
7 Q. Okay. And so my question to you is, were 7 Q. And what is that document, Mike?
8 vou involved in any e-mail communication, did you 8 A. It's a letter submitted on behalf of the
9 originate or receive any e-mails regarding this 9 KCBX Terminals.
10 permit application during that period? 10 Q. And what does the letter request from the
11 A. Idon't remember. 11 agency?
12 Q. Soit's possible that you may have 12 A. Requests that the Illinois Environmental
13 received some or originated some, you just don't 13 Protection Agency revise the above-referenced --
14 recall? 14 revise construction permit, revise construction
15 A. Idon'trecall. 15 permit issued to KCBX for the purpose of
16 Q. Okay. And then if you look further down 16 authorizing the proposed installation of certain
17 that list, staying with Exhibit 2, there is, again, 17 additional conveyance and handling equipment as
18 on the list, there's an e-mail dated 11/14/2013 and 18 part of the Conveyor Addition Praject at its
19 then there are no further e-mails listed until 1% facility located at 10730 South Burley Avenue,
20 December 6th, 2013. 20 Chicago, Illinois, 60617, Facility ID Number
21 So my question to you is the same, for 21 031600GSF, South facility.
22  that period from November 14th to December 6th, do 22 Q. oOkay. And does a permit application
23 you recall either sending or receiving any e-mails 23 accompany that correspondence?
24 relating to the request for revision and permit 24 A. There's a fee determined for a
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1 construction permit application. 1 Mike?
2 Q. And following that document, would you 2 A. She's basically going to give it to a Unit
3  look at the record on page 1917 Have you seen that 3 Manager.
4 document before? 4 Q. All right. And what happens with it once
5 A. Yes, 5 it gets to the Unit Manager?
6 Q. Okay. And what do you understand that 6 A. The Unit Manager, we have a database
7 document to be? 7 system. He would look at this application and he
8 A. A Construction Permit Application. It's a g8 would assign it to a Permit Engineer, and there's a
9 Fee Form. 9 database system that tracks who he's assigning it
10 Q. And, to your knowledge, were those 10 to.
11  documents filed with the agency on July 23rd, 20137 11 Q. Okay. And what happens once it's assigned
12 A. Yes. It's stamped July 23rd, 2013. 12 to a Permit Engineer?
13 Q. Okay. Now, Mike, were you assigned to 13 A, It's dropped off in -- we have an in-house
14  review this permit? 14 basket assigned to me.
15 A. Yes. 15 MR. DWYER: And then, you know, let me
16 Q. Okay. If you would tell me, please, just 16 take a break. I apologize. We'll take five
17 generally, describe the process in the Bureau of 17 minutes.
18 Air when a permit application like the permit we're 18 {Whereupon there was a recess
19 talking about right now arrives at the agency, and 19 taken,)
20 tell me what happens from there to the final 20 BY MR. DWYER:
21 decision. 21 Q. Mike, before we took a short break 1 was
22 A. The permitin this case looks like it was 22 asking you about the process of what happens when a
23 hand-delivered to the agency. Somebody stamped in 23 permit comes in, and you had indicated that the
24 the permit for July 23rd. From there, what I know 24 application is received, a record person gathers
34 36
1  about, it would go to a, probably like a file room 1 the file, and then that's brought to your inbox.
2 clerk, and she might have possibly stamped this 2 Isthat --
3 thingin. I don't know. 3 A. The -- usually a Unit Manager will.
4 The application is probably read and 4 Q. And so your Unit Manager is the person who
5 decided to figure out what they're kind of asking 5 assigns the permit application to you?
6 about. In this case they asked for a revised 6 A. Yes.
7 construction permit. And on there is a permit 7 Q. Okay. And at the time that you received
8 number, so they're asking for revise construction 8 this permit, who was your Unit Manager, if you
9 permit 07050082, and it has an ID Number 031600GSF. 9 recall?
10 Q. Okay. What I asked you was to tell me 10 A. Baleriy Brodsky was Acting.
11 what happens in that process. 11 Q. And do you recall, was it Baleriy who
12 You've described that it came in and 12 assign the permit to you, the permit application?
13  what the application was requesting. What happens 13 I'm sorry.
14  with the application after that? 14 A. He could have assigned it. I'm sure he
15 A. The file clerk tries to put together a 15 was Acting.
16 file she requests from the file room, and there is 16 Q. Do recall?
17 an existing file for this place because it's a 17 A. Either Baleriy or Bob. I don't really
18 revision, so it comes together in a big file. 18 recall.
19 She would take it to a Unit Manager 19 Q. Okay. Do you recall when you received the
20 within a certain period of time. I don't recall 20 permit application and was assigned it?
21  how long. Once we got the file, it could be that 21 A. Not the exact date, I mean.
22 day, it could be a couple of days. I don't know. 22 Q. Roughly, your best guess?
23 Depending on -- 23 A. It wasn't-- it wasn't on the 23rd of
24 Q. Go ahead. And what happens after that, 24 July. It was in July.
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1 Q. Okay. That's fine. And once you get it, 1 Screening Checklist.
2 what do you do with the permit application? 2 Q. Okay. And then directing your attention
3 A. It can sit in my basket until I get to it. 3 to the next page, 025 of the record. Is that
4 I mean, I work on other projects throughout the 4 document entitled Completeness Review Worksheet?
5 day, throughout the week. 5 A. Yes.
6 Q. Okay. But once you -- once you pick that 6 Q. Okay. And are those -- are those part of
7 permit up and start working on it? 7 the same form ¢r are those separate forms that you
] A. Within a few days of when I get time, I'll 8 use?
9 pick the permit up and take a look at what 9 A. Separate forms.
10 information is in the permit file. 10 Q. Okay. And sc when -- when do you use
1 Q. Do you do any kind of initial review of 11 those forms in the process of reviewing a permit
12  the file? 12 application?
13 A. Yes. 13 A. It could be used throughout the whole
14 Q. Okay. And what is the purpose of that? 14 process.
15 A. To look at, to see if there's some minimal 15 Q. Okay. So after you do that review, what
16 information. 16 happens next?
17 Q. Isthat referred to as a completeness 17 A. With this application or throughout the
18 determinaticn? 18 process?
19 A. There's a term of that. I don't know if 19 Q. Just generally we'tl talk about this
20 that's exactly it. 20 application. But, generally, you do this review.
21 Q. Okay. Istheresuch atermasa 21 Do you determine, I assume whether it's complete,
22 completeness determination that you use in the 22 the application? If it's complete, what do you do
23 course of reviewing the permit application? 23 next?
24 A. Would I be able to look in here? 24 A. I would look at the application some more
38 40
1 Q. If there's something in that that you 1 and start reviewing the permit application more
2 think would refresh your recollection, absolutely. 2 in-depth for basic.
3 And, just for the record, you're referring to 3 Q. And so let's talk about the other possible
4 Exhibit 3. 4 situation. You reviewed it and you make a
5 Let me suggest, Mike, maybe you want 5 determination that it's not complete, what do you
6 o take a look at page 025. Excuse me, I 6 dothen?
7 misspoke, page 024, 7 A. Ifit's not complete, I guess if it was -~
8 A. Okay. 8 if the fee wasn't correct, I could either call the
9 Q. You know what I had asked you was, is 9 source up to ask him for some more money. I'd talk
10 there such a term as a completeness review or 10 to my supervisor about it.
11  determination in the course of reviewing a permit, 11 Q. Okay. If the fee was correct but there --
12 and you wanted to look at the record. 12  you needed other informaticn, what would you do?
13 Does this document refresh your 13 A. Talk to my supervisor about it.
14 recollection? Strike that question. 14 Q. Okay. And after that what would you do?
15 Mike, looking at page 024 of the 15 A. See what his recommendation would be.
16 record, what is your understanding of what that 16 Q. ©Okay. And if his recommendation -- could
17 document is? 17 his recommendation be to proceed with reviewing the
18 A. It's a Completeness Screening Checklist. 18 permit?
19 Q. Okay. And looking at that document, is 19 A. Go ahead and ask it again.
20 that a document you prepared? 20 MR. DWYER: Can you read it back?
21 A. Yes. 21 (Whereupon, the requested portion
22 Q. Okay. And what is the title of that 22 of the record was read back.)
23 document? 23 THE DEPONENT: Yes,
24 A. Air Permit Application Completeness 24
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1 BY MR. DWYER: 1 Q. Internal.
2 Q. Okay. And could his recommendation alse 2 Okay. And so, assume you proceed to
3 be that you need to request additional information 3 that process, it goes o your supervisor, the draft
4 from the permit applicant? 4 permit goes to your supervisor, what does he do, or
5 A. Yes. 5 she?
6 Q. Okay. So after that phase of your review, 6 A. Review my draft permit. He would review
7 let's assume you have enough information, you don't 7 the file. He would look over it, the complete
8 need anymore information from the permit applicant, 8 file.
9 what would you do with the permit application at 9 Q. Okay. And then once he's done that, what
10 that point? 10 is the next step?
11 A. I would -- I would do a more in-depth 11 A. He would return the draft and the file
12 review of the permit application. 12 back to me. It could be hand given to me. It
13 Q. Okay. And once you've dene that in-depth 13 could be e-mailed to me with his corrections.
14 review, what would the next step be? 14 Q. Okay.
15 A, After I'd done an in-depth review? Go 15 A. And then next step, I would review what he
16 ahead, repeat the question. 16 had to say as far as corrections, or if there was
17 Q. What -- after you've done your in-depth 17 any, and then electronically I would make the
18 review, what would the next step be? 18 corrections and send it through our Word Processing
19 A. Wouid review it and see if they're in 19 Unit.
20 compliance with applicable rules. 20 Q. And would they prepare the final permit?
21 Q. Okay. And once you've made that 21 A. They would -- they would prepare the
22 determination, what's the next step? 22 permit. It's logged in on the database or
23 A. Whether I have enough information or not 23 whatever, toc. Hard copies are given back to me.
24 to start a permit. 24 1 would review the hard copies. Just talking the
42 44
1 Q. 0Okay. And assuming that you have enough 1 permit.
2 information, would you then draft a permit? 2 Q. Okay. Now, what if -- what if you provide
3 A. 1 could start. 3 the draft permit to your supervisor, you indicated
4 Q. Okay. Once you've started and completed a 4 that he may give you back comments, what if, you
5 draft permit, what happens then? 5 know, what if the comments are, you don’t have
6 A. I have a certain time period to get a 6 encugh information here? What would you do then?
7 draft to my unit supervisor, a time deadline. 7 A. Try to see if I could find information.
8 You're saying after I would draft 8 Q. And by find, do you mean look in the file?
9 something up? 9 A. Llook at the application, yeah.
10 Q. Right. And is that an internal deadiine 10 Q. well, would you look in just the
11  oris that -- 11 application or would you look in the entire file
12 A. That's -- 12 that you have for the site?
13 Q. -- by Statute? 13 A. I guess it depended on the question that
14 A. Statute deadline. 14 he was looking for.
15 Q. Okay. And so do you recall what that time 15 Q. Okay. And what if the information that
16 frame is once you've drafted a permit to get it to 16 your supervisor requested you to try and find or
17  your supervisor? 17 see if it existed, what if it wasn't in the file or
18 A. Well, I have -- well, when the permit is 18 in the application? What would you do then?
19 received, I have 90 days to make a determination. 19 A. Request to get information.
20 Q. And so once -- go ahead. 20 Q. And would you make that request to the
21 A. And then my supervisor would want a draft 21 permit applicant?
22 two weeks in advance before the deadline date -- 22 A. I could.
23 Q. Okay. 23 Q. Okay. Have you done that?
24 A. -- butinternal. 24 A. For what?
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1 Q. On any other permit application, have you 1 it's titled Section 1, and it references a Traveler

2 requested information from the permit applicant 2  Sheet and an ICEMAN source information. Can you

3 after receiving the application? 3 tell me what -- what is a Traveler sheet?

4 A. Yes. 4 A. A Traveler sheet goes along with the file.

5 Q. Okay. Mike, now if we can go back to the 5 The application file is included in this file, and

6 record that's in front of you, Exhibit 3, and in 6 it basically marks from the time that the

7 particular, let's first look, Mike, at pages 004. 7 application was received, when I was talking to you

8 we'll start there. That document in the record, 8 earlier the clerk puts that together, and basically

9 Mike, is titled Permit Calculation Sheet. Are you 9 from location to location that this file went
10 familiar with that document? 10 through during the permit process.

11 A. Yes. 11 Q. Okay. You mentioned something I want to
12 Q. Okay. And did you prepare that document? 12 ask you about, Mike. How does the clerk decide
13 A. Yes. 13 what the file that they're going to deliver to you
14 Q. Okay. And I want you to -- I want you to 14 contains, if you know?
15 explain some of the informaticn in there. There 15 A. Repeat the question.
16 are a number of boxes and sections in it. So 16 Q. How -- you mentioned that the clerk
17 starting at the top it indicates the name of the 17 assembies a file and brings it to you?
18 facility and that you're the, what does Anal. 18 A. Correct.
19 Engineer mean? Is that Analyst Engineer? 19 Q. And just my guestion was, how does the
20 A. Where are you at on here? 20 clerk determine what they're going te bring to you
21 Q. Inthe first -- at the very top in the 21 in that file?
22 first square box of information. 22 A. They look at the cover letter.
23 A. Oh, okay. 23 Q. So their decision about what they'll bring
24 Q. Does that mean that you're the persen 24 fo you to review is based upon the cover letter
46 48

1 reviewing the permit at the agency? 1 with the permit application?

2 A. Yes. 2 A. She requests information from the file

3 Q. Okay. And in that box it says that that 3 room to get the file.

4 document is dated January 17th, 2014. Was the 4 Q. Okay. And who is -- you referred to she

5 entire document completed on that day? 5 several times. Is this a specific person? Who is

6 A. Repeat the question. 6 she?

7 Q. At the top of it in that first block it 7 A. There was two people.

8 says that the date is January 17th, 2014, is that 8 Q. And who were they?

9 correct? 9 A. I don't know which one did it. I mean,
10 A. You said 14 the first time. That's why 10 Beth Davenport or Karen. I don't know if she was
11 I-- 11 working at that time or not.

12 Q. Oh, T apologize. 12 Q. But it would have been one of them that

13 A. I thought maybe you was reading something | 13 wouid have delivered the file to you?

14 different than what I had. Okay. 14 A. No, they don't deliver the file to me,

15 Q. So it says that the date of the document 15 Q. Okay. Who do they deliver it to?

16 s January 17th, 2014, And my guestion is, was 16 A. They get information from the file room.
17  this entire document prepared on that day, and by 17 The file is brought to them, and they would

18 entire document, I mean pages 4 through 9? 18 assemble this traveler sheet inside that little --
19 A. No. 19 latest open file that we have.

20 Q. Okay. Is it fair to say that portions of 20 Q. Okay. would you ever have c¢ccasion to ask
21 it were prepared on dates -- on dates prior to 21 them to bring you any other information besides

22 January 17th, 2014? 22 what they brought you criginally?

23 A. Yes. 23 A. No.

24 Q. 5o, Mike, looking at that next section 24 Q. Okay. So going back to the document in
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1 the record we're talking about, if we go back to 1 Q. And what does that mean when you indicate
2 page 4 of the record, tell me what ICEMAN is. 2 none next to that?
3 A. ICEMAN is our database in the Air Permit 3 A. That when I looked at the ICEMAN database
. 4 Section. It's basically in Air. 4 at that time, there was no flag showing up on my
5 Q. And so that's -- that's something you can 5 screen.
6 access from your desk by computer? 6 Q. Okay. And then the next one, Mike, what
7 A. Correct, yes. 7 does CROPA mean, C-R-O-P-A mean?
8 Q. Okay. And what all does ICEMAN contain 8 A. That's a coordinated effort between Air,
8 about a given permit application? g Land, and Water,
10 A. Itis our database about an application. 10 Q. And is that something you review on ICEMAN
11 Your ID number would be from that application. 11 to see if there's a CROPA issue?
12  Permit numbers are in that from that application in 12 A. I don't know if ICEMAN would tell me if
13 ICEMAN. There's -- ICEMAN contains the last permit | 13 there's a CROPA.
14 that was issued to this facility. There's a flag 14 Q. Okay. And then the last category is
15 file in ICEMAN. 15 other, and it references Brad Frost and information
16 Q. And what does -- tell me, what is a flag 16 about where the source is located. Tell me what --
17 file? 17  why is that listed on there?
18 A. A notice that there's something particular 18 A. Why is that listed on there?
19 at this facility. 19 Q. well, let me ask you first. Who is Brad
20 Q. Well, and is that -- weli, let's go back 20 Frost?
21 to page 4 and in particular in Section 1. There's 21 A. Brad Frost works close to my section at
22 language in Section 1 that says that a review of 22 that time, and he's more in the Public Relations.
23 ICEMAN database was done on December 18th, which 23 He does like public hearings.
24 shows no flags for violations. And I think what 24 Q. Okay. And what is the significance of

1 I'm reading says for 9(a} violations, is that 1 that informaticn you have there in the other |
2 correct? 2 caftegory? |
3 A. Yes. 3 A. It was flagged on ICEMAN.
4 Q. Okay. And did you type or draft that 4 Q. And it says that the source is located in
5 sentence on this document? 5 an area with greater than 30 percent minority
6 A. Yes. 6 populaticn and less than 20 percent poverty. Tell
7 Q. Okay. So I would assume that that's a 7 me, what does that have to do with your permit
8 review or some kind of check that you did on 8 review?
9 December 18th of 20137 9 MS. PAMENTER: Just to clarify the record.
10 A. Correct. 10 I'm sorry o interrupt, but I think it's greater
11 Q. Okay. And then below that there's a box 11 than or equal to 20 percentage. Just tec make sure
12 with four categories. Can you tell me what -- what 12 the record is clear.
13 each of those -- what does that mean? And next to 13 BY MR. DWYER:
14 it there's, you know, sort of a response that it 14 Q. Yeah. I apologize. I misspoke. It
15 looks like you fill in, is that correct? 15 indicates that the mincrity population is greater
16 A. Yes. 16 than 20 percent poverty. And so what I was trying
17 Q. And the first one is Legal, and it says 17 to understand is, what does that -- how dees that
18 ncne. What does that mean? 18 relate to your permit review, Mike?
19 A, IfIlooked on the ICEMAN database, then 19 A. It's relating to an EJ area, environmental
20 if there was a flag for any legal issues. 20 justice.
. 21 Q. And then the next one says FOS flag. Is 21 Q. And how does that relate to your decision
22 that Field Operations Section? Is that an 22 on reviewing the permit? I mean, is there some
23 abbreviation for that? 23 specific criteria that you have to look at, or lcok
24 A. Yes, 24 in the permit for? I'm just trying to understand.
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1 A. The permit -- go ahead and repeat the 1 A. Yes.
2 question. 2 Q. Ali right.
3 Q. I'm just trying to understand how that 3 And it says that it was for ten
4 information relates to your review and ultimate 4 conveyors, one stacking conveyor, one pertable
5 decision of the permit -- 5 hopper, is that right?
6 A. In my decision? 6 A. Yes.
7 Q. -- for the permit application. 7 Q. And then below that, in this Section 3,
8 A. Weil, when -- back to the EJ area. 8 did you draft that information that's set forth in
9 Q. And by EJ you're referring to 9 that section?
10 environmental justice? 10 A. Yes.
11 A. Environmental justice. And it's something 11 Q. And in that section, is the equipment that
12 that came up in May 2014, that normally there's a 12 the permit application was requesting be permitted
13 flag on our ICEMAN data system. It has to do with 13 for the South facility, is it listed in this
14 certain areas where permits are located, and the ID 14  section of your notes?
15 number has something to do with where permits are | 15 MR. GRANT: Are you on Section 2 or 37?
16 located. 16 I'msorry.
17 Q. And if they're located in an area like 17 MR. DWYER: I'm scrry. We're on Section
18 what is described here in the record, page 4, does 18 3.
19 it require some additional review by you? 19 MR. GRANT: Three.
20 A. Yes, 20 THE DEPONENT: Go ahead and repeat the
21 Q. Okay. And so what is that additional 21 question.
22 review? What do you do with it that you wouldn't 22 BY MR. DWYER:
23 do with a permit that was not located in this type 23 Q. Wwell, is the equipment that was listed in
24 of area, I'm sorry, permit application? 24 the application and being requested to get to be
54 56
1 A. A closer review. 1 permitted, is that equipment listed in this Section
2 Q. And what things would you look at more 2 3onpage4?
3 closely? 3 A. No.
4 A. That -- I would look at it as this would 4 Q. Are you sure?
5 be going out to the public and possibly public 5 A. In Section 37
6 hearing. 6 Q. Yeah. If we go into Section 3, and if you
7 Q. When you say this, what do you mean this 7 move down there's a subsection that's titled list
8 might be going out to the public? 8 of emission units to be listed on the revised
9 A, The information in the permit application. 9 construction permit,
10 Q. Okay. Would it go out in the form you 10 A. I might be in the wrong section. Hold on.
11 have it here in this document in the record or some 1 Q. we're on page 4 of the record.
12  other form? 12 A. Yeah.
13 A. I wouldn't prepare the information that 13 Q. Page 4 of this decument in the record, and
14 goes out to the -- 14 we're in Section 3.
15 Q. Would Mr. Frost do that? 15 A. Okay.
16 A. Yes, that's his job. 16 Q. And if you -- there is a paragraph
17 Q. If we go to the next section, Section 2, 17 describing, it's a bulk material handling facility.
18 tell me, what is the purpose of that section on 18 There's a note that the facility is in a
19 this form? 19 non-attainment area, and then below that it says,
20 A. The purpose of that is to describe what 20 list of emission units to be listed on the revised
21 the application is asking, in this case as a 21 construction permit.
22 source, asking for a revised construction permit. 22 And my question is, are the pieces of
23 Q. And was that for the purpose of permitting 23  equipment that were listed in the request for
24  certain equipment at the South facility? 24 revision of the existing application, I mean, the
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1 existing permit, were those pieces of equipment -- 1 of calculations here. Did you obtain information
2 are they listed in this section of your notes? 2 from the permit application in order to do these
3 A. Of the conveyors? 3 calculations?
4 Q. Waell, if we go back up to Section 2, Mike, 4 A. This information was in the previous
5 you've typed there that the source is applying for 5 permit.
6 a revised permit to add ten conveyors, one stacking 6 Q. So all the information in this section
7 conveyor, and one portable hopper. 7 came from the previous permit?
8 A. Okay. 8 A. Came from a previous calc sheet.
9 Q. And so my question is, are those ten 9 Q. That was part of a previous permit
10 conveyors, the stacking conveyor, and the portable 10 application or not?
11 hopper, are they listed below in Section 3 in your 11 A, It was a previous calc sheet.
12 list of emission units to be listed on the revised 12 Q. Okay. But, Mike, what I'm trying to
13  permit? 13 understand, Mike, was that calculation sheet
14 A. It says 20 conveyors with ID numbers, 14 associated with a prior permit application or the
15 Q. Right. And is there a sequence there PC 15 permit application that you were reviewing here?
16 13 through PC 227 16 A. The information was from a prior permit
17 A. Yes. 17 application.
18 Q. And, to your knowledge, are those the ten 18 Q. And so looking in this section again,
19 conveyors requesting to be permitted, portable 19 there's a section in a different font, Mike. It
20 conveyors that are requesting to be permitted? 20 begins, well, there's a statement, based on the
21 A. Yes, 21 throughput of coal of 11 million tons and 250 tons
22 Q. Okay. And do you know where that 22 for salt material storage pile emissions were
23 information came from? 23 calculated. Did that information come from a prior
24 A. The PC numbers or -~ 24 permit or application or did it come from the
58 60
] Q. Yeah. Yeah, the equipment numbers. 1 permit application you were reviewing in this case?
2 A. Terry Steinert. 2 A. Did that statement?
3 Q. And did he also provide you with the 3 Q. Yes.
4 number for stacking conveyors five that's listed in 4 A. Idon't remember.
5 Section 37 5 Q. Okay. Now, below that, Mike, there's
6 And if it would be helpful, Mike, 6 again a section in a little different font than the
7 maybe take a look at the record at page, I think 7 rest of the document. It starts with the paragraph
8 it's page 183 or page 182. It's page 182. 8 14{a) and it continues with a series of, you know,
9 A. Yes. 9 calculations for material throughput and PM
10 Q. And, Mike, where did the other information 10 emissions. Did you prepare this?
11 that's in Section 3 come from? 11 A. 14{(a) through?
12 A. Previously issued permit. 12 Q. Yeah. It's -- I think it continues on to
13 Q. Okay. So then if we go to Section 4, 13 page, actually pages 6, I think, and 7, and 8 of
14 which begins at the bottom of page 4 of the record, 14 the document.
15 the information in there, is that information and 15 A. I copied it.
16 calculations that you prepared in -- for a draft 16 Q. And do you know where you copied it from?
17 permit for this facility? 17 Is it possible it's -- it was from the existing
18 A. Go ahead and repeat the question. 18 permit, construction permit for the facility?
19 Q. The information in Section 4 that begins 19 A. Yes,
20 at the bottom of page record 04 and continues on 20 Q. Do you recall specifically doing that,
21 page 05 of the record, is that information that you 21 copying it from the existing permit?
22 prepared and put in this document? 22 A. Idon't know when.
23 A. Yes. ‘ 23 Q. I'msorry?
24 Q. Okay. And do you know -- there's a number | 24 A. Idon't know when I copied it.
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1 Q. You don't know when you copied it. 1 from the request for revision that you were
2 But it was, I mean, cbviously sometime 2 reviewing? Did you change anything in this
3 before January 17th? 3 paragraph 14 based upon information you received in
. 4 A. Yes, 4 the request for revision?
5 Q. Okay. Was it prior to December 18th? 5 A. Not that I'm aware of.
6 A. After December 18th? 6 Q. Soit's possible you may have but you
7 Q. No. Was it prior to December 18th? 7 don't recall right now?
8 A. Prior being? 8 A. It's from a prior permit.
9 Q. Before December 18th? 9 Q. If we look at -- Mike, if we go to Section
10 A. It could have been. 10 5, that section asks you to identify the proposed
11 Q. But you're not sure as you sit here today? 11 types, quantities, and rates of maximum actual
12 A. No. 12 operating emissions for the source to be included
13 Q. Would you have any notes or anything that 13 in the permit, including the units and controls
14 would refresh your recollection as to when you 14 proposed, and it asks you to identify the source of
15 prepared that portion of this document in the 15 the emissions factors used. And you say, see
16 record? 16 Section 4, which is the prior section. And s0 you
17 A. I mean, we revised this permit several 17 believe the information up in the prior section
18 times, so I've used the calc sheet from 2007, 18 also responded to the information required in
19 Q. Okay. Let me ask you this. In that 19 Section 5, is that correct?
20 section, you know, it's Section 14(a) through 1 20 A. The information in 5, see Section 4.
21 believe (i) that we're talking about, or (a) 21 Q. I'm sorry?
| 22 through (h). The information in there, Mike, did 22 A. I'm reading. You say look at Section 5
23 you change any of that information from the prior 23 and it says see Section 4, so I'm saying that the
24 permit? Let me strike that. 24 information is in Section 4.
® 7 o
1 You said you copied this from a prior 1 Q. Okay. That's what I was trying to
2 permit. Did you use any information from the 2 determine.
3 request for revision application in preparing that 3 And then the next section, Section &,
4 Section 14 that's in this document? 4 it says to identify the source's potential-to-emit,
5 A. Say that again. I was looking at 14. 5 including any proposed additions or revisions, and
6 Q. Did you use any information from the 6 to show calculations or reference where in the
7 application, the request for revision application 7 application or file PTE is satisfactorily
8 that you were reviewing, did you use any 8 presented. Emissions from 35 IAC 201.146 exempt
9 information from that in preparing paragraph 14 9 units must be included in the PTE calculations, and
10 that's in the document? 10 you've written in the facility's application used
1 A. Did I use any information? 11 emission factors from AP-42 13.2.
12 Q. You said that, earlier I think you 12 A. Correct.
13 testified that you copied this paragraph 14 that is 13 Q. Okay. And so your determination was that
14 in this document -- 14 was all that was needed to address Section 67
15 A. Yeah. 15 A. Idon't know. You want to repeat the
16 Q. -- from a prior permit for the facility, 16 question?
17 is that correct? 17 MR. DWYER: Can you read it back?
18 A. Yes, 18 {whereupon, the requested portion
19 Q. Okay. And you think it may have been from |19 of the record was read back.)
20 a 2007 permit? 20 THE DEPONENT: I don't know.
. 21 A. I think it could have been from a 2013, |21 BY MR. DWYER:
22 Q. And so my question is -- 22 Q. Do you just nat recall, Mike? I mean,
23 A. 13, 23 would anything refresh your recocllection as to, you
24 Q. Did you use -- did you use any information 24 know, the determination?
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1 A. About the PTE? 1 A. Yeah. The potential to emit wasn't going
2 Q. Yes. Yes. 2 to be a -- that they were still going to remain a
3 A. What determined the PTE? 3 minor source. That KCBX South was going to be its
4 Q. Yeah. You know, what I want to confirm 4 own individual source, and KCBX North had its own
5 s, you know, what you said is the facility's 5 ID number. They have a FESOP, and at that time
6 application used emission factors from AP 42 13.2. 6 they were going to be their own. They had their
7 A. Yes. 7 own FESOP.
8 Q. By that did you mean that was -- that was 8 Q. And you mentioned earlier that there was a
9 satisfactory? Was that acceptable for your review 9 discussion about single source. What did you mean
10 of that permit application regarding the PTE? 10 by that?
11 A. It was areference where emission factors 11 A. At one time during their so-called buying
12 came from. 12 the facility, I didn't know if they had any
13 Q. Okay. Did you need any more information 13 intentions of moving, combining both sources.
14 from them about that? 14 Q. Did they make any indication -- do you
15 A. As far as the PTE? 15 recall any indication at the meeting that that was
16 Q. Yes. 16 KCBX intent, to treat the facilities as a single
17 A. Ididn't, because of the -- in the 17 source?
18 meeting. 18 A. Yes, they were -- as single, yeah, the ID
19 Q. You didn't because of in which meeting? 19 number. That each one was going to have their own
20 A. The August 27th meeting. 20 FESOP right now. That's the way it was going to
21 Q. Okay. And tell me why you didn't need 21 continue on.
22 anything. Tell me what you learned or were told at 22 Q. And just so I understand, Mike, how did
23 that meeting that relates to this issue. 23 that relate to your discussion in Section 6 of this
24 A. Okay. Inthe August 27th meeting, I'm 24 document we've been talking about in the record? 1
66 68
1 referring to the fact that we had a KCBX North and 1 mean, you note that in here, that the Applicant has
2 a KCBX South. There's two facilities. They're 2 requested a FESOP.
3 separated. They have two different ID numbers, and 3 A. And that they're -- okay. What's the
4 in that meeting there were -- could remain as a 4 question?
5 FESOP source. We talked about them still being a 5 Q. I just, I was pointing out that you noted
6 single source and not a major source. 6 in this Section 6 that the application requested a
7 Q. Okay. 7 FESOP, indicating NOx and PM-10 emissions for PTE
8 A. So, and that KCBX South already applied 8 makes the source major.
9 for a FESOP. And in my initial review of the fees 9 A. Yes.
10 they submitted money for a synthetic minor source 10 Q. Okay. How did that relate to your review
11  yet, so they weren't trying to say they wanted to 11 and decision whether to grant or deny the permit?
12 be a lifetime source. So potential to emit 12 A. All I know is FESQOP sources would go to
13 basically is one thing that we use in our unit to 13 public notice.
14 either determine if you want to be a lifetime 14 Q. If we look at the next, Mike, Section 7,
15 permit, can accept reductions to become a FESOP, to 15 again, did you identify and list these potential
16 be under the major source threshold, or if they 16 applicable regulations?
17 want to be a major. 17 A. Yes.
18 Q. Okay. And what did you understand the 18 Q. And do you recail when you prepared this
19 result of that meeting was? What -- [ mean, what I 19 information in Section 77
20 want to understand is, what of that information, 20 A. Exact date, no.
21 how did that relate to the information in your 21 Q. Do you recall whether it was prior to
22 reference to the emission factors at AP 427 Was 22 December 18th or after that?
23 the information they provided to you at the meeting 23 A. This information was previous calc sheet.
24 satisfactory on that issue? 24 Q. Right.
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1 But my question is, do you recall 1 granted?

2 whether or not you typed this information into 2 A. Yes.

3 Section 7, this part of the document, before or 3 Q. Ckay. And, to the best of your

4 after December 18th? 4 recollection, when did you prepare that drait

5 A. Idon't know. I'dsay before. 5 permit?

6 Q. Okay. And if we then look to Section 8, 6 A. A few days after I received the

7 Mike, which is the last section referred to as 7 information from Terry Steinert.

8 conclusions and recommendation, it says that, 8 Q. Okay. And did you provide that draft

9 indicate your final recommendation {e.g., NOT, 9 permit to anyone else at the agency?
10 which means Notice of Incompleteness, is that 10 A. Yes.
11 correct? 11 Q. Okay. And to whom did you provide it?
12 A. Yes. 12 A. Baleriy Brodsky.
13 Q. Okay. And then it says, or denial or 13 Q. Okay. And did you discuss the draft
14 issue permit with conditions, etc,, and indicate 14 permit with Mr, Brodsky at all?
15 the reascn or reasons for that action. 15 A. Yes.
16 So if we go to the last page, page 9, 16 Q. And tell me what the substance of those
17 the first paragraph there it says that, it's 17  discussions were.
18 recommended that the revised permit be granted and 18 A. That we sat in a meeting August 27th. I
19 it goes on to describe the equipment, is that 19 was trying to look at what was in the application,
20 correct? 20 previous application. I was trying to figure out
21 A. That's what it reads. 21 really what he was asking in the application,
22 Q. Okay. And then after that paragraph, the 22 because he was talking about KCBX North and South.
23 last paragraph on this page says, it begins, it is 23 So I took the information that I had from Terry
24 recommended that this permit deniai be issued. And 24 Steinert.

70 72

1 5o what I want to talk to you about right now, 1 Q. And let me stop you. That was -- that was

2 Mike, is the initial recommendation in the document 2 the list of the equipment and the equipment

3 s to grant the revised construction permit. And 3 numbers, is that correct?

4 my question to you first on that is, when did you 4 A. Yes.

5 prepare that portion of this document? 5 Q. And that was provided to you by e-mail, we

6 A. When? I could have prepared itin 6 discussed earlier, several days after the August

7 September. 7 27th, 2013 meeting?

8 Q. Isthere any way -- do you have any notes 8 A. Within a few days I think, a day or

9 or documents from which you could refresh your 9 something. During the meeting Terry said he was
10 recoilection as to when you prepared that first 10 going to get me some information. He said he was
11 paragraph on page 97 11 going to have it by Friday. It didn't come until a
12 A. Idon't remember, 12 few days later. And in the meeting I was under the
13 Q. But you think it may have been in 13 understanding that they were wanting this thing,
14 September? 14 conditions, and --
15 A. Yes. 15 Q. I'm sorry. Could you say that again,
16 Q. Okay. And did you prepare a draft permit 16 Mike? At the meeting you understood --
17 at or near the time that you drafted the first 17 A. They was asking us to proceed with this
18 paragraph on page 97 18 permit process soon, that they needed this
19 A. I prepare a lot of things. 19 equipment for in the North, because in the
20 Q. Well, it's -- I think it's a 20 application it says something about, they had a
21 straightforward question, Mike. 21 throughput and they weren't able to -~ they
22 Did you prepare a draft permit at or 22 couldn't produce what they was wanting to produce
23  near the time that you drafted the paragraph at the 23 with the equipment.
24 top of page 9 that recommends that the permit be 24 Q. They couldn't produce or they couldn’t
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1 move material? 1 were wanting this permit pretty soon.
2 A. Correct. 2 Q. And do you recall, was that discussion
3 Q. Okay. And did you ask for the equipment 3 with Bob after the September 27th meeting, I'm
4 numbers at the meeting on August 27th, 2013? 4 sorry, August 27th meeting?
5 A. Yes. 5 A. Yeah, that was after August 27th.
6 Q. Okay. Did you ask KCBX for any other 6 Q. Did you --
7 information? 7 A. August, no. Yeah, August 27th, yeah.
8 A. Idon't remember. 8 Q. Other than that discussion with Bob, did
9 Q. Okay. Do you recall anyone else at the 9 vyou discuss the draft permit after the discussion
10 agency indicating that you needed any further 10 with Bob with anyone else?
11 information to complete your review of the permit 11 A. No. Ithink Bob and Baleriy.
12 application at that meeting? 12 Q. And did you provide a copy of the draft
13 A. We talked about EJ. 13 permit to anyone else at the agency besides Bob or
14 Q. But you don't recall, you or anyone else, 14 Mr. Brodsky?
15 indicating that you needed any other information 15 A. I could have.
16 besides the equipment numbers? 16 Q. You just don't recall whether or not you
17 A. I was wanting equipment numbers. 17 did?
18 Q. That's all? 18 A. It could have been an e-mail.
19 A. Yes. 19 Q. And is it possibly it was attached to one
20 Q. Okay. Now, you indicated that -- we're 20 of the e-mails that your counsel indicated that you
21 going back to the record, Mike, and in the first 21  would not be answering any questions about?
22 paragraph at the top of page 9 of the record, you 22 A. Yes.
23 indicated that you prepared a draft permit sometime 23 Q. Okay. Then let's lock at the document
24 around September, and you talked with your 24 again, Mike, and in particuiar your last paragraph.
74 76
1 supervisor at the time, Mr. Brodsky about it. 1 That paragraph indicates that you were recommending
2 Did you talk with anyone else about 2 that the permit denial be issued.
3 the draft permit? 3 When -- when did you prepare that
4 A. Physically talk, no. Idon't know ifI 4 paragraph?
5 talked to Bob or not about it. 5 A. January, January 16th.
6 Q. And Bob? 6 Q. And before you prepared that did you have
7 A. Bob Bernoteit. 7 a discussion about drafting that paragraph with
8 Q. Okay. At any time -- 8 anyone at the agency?
9 A. Iwantto -- 9 A. This paragraph?
10 Q. Go ahead. 10 Q. Yeah, the last paragraph on page 9 of the
11 A. 1Italked to Bob about this permit or 11 record.
12 whatever. He knew that I had this permit. 12 A. It's part of my analysis sheet.
13 Q. Okay. Do you recall the substance of that 13 Q. I'm sorry?
14 discussion? 14 A. It's part of my analysis sheet, this
15 A. No. I mean, he sat in the meeting. He 15 paragraph.
16 was in the meeting with us trying to figure out 16 Q. Right. And is that the document other
17 KCBX North, KCBX South. 17 than this document? You said it's part of your
18 Q. And what were you trying figure out in 18 analysis sheet.
19 that meeting about the two sites? 19 A. Yeah. Yeah. I wrote this paragraph.
20 A. I don't remember exactly, but KCBX was 20 Q. Right.
21 wanting to bring these conveyors and these blocks, |21 And my question to you was, before you
22 feed hopper, whatever you want to call them, 22 drafted that paragraph, did you discuss drafting
23 stacking conveyor, that they wanted to bring it 23 that paragraph with anyone else at the agency?
24 over from their North plant. It seemed like they 24 A. Idon'tremember, ho.
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1 Q. So you drafted the last paragraph without 1 A. The exact date, no.
2 any discussion with your supervisor aor anyone else 2 Q. Okay. Well, let me ask you this, Mike.
3 about preparing the paragraph that says that the 3 What happened -- what did you review or do that
4 permit denial should be issued? 4 made you change your determination from the
5 A. No. I discussed it with my supervisor. 5 original one you made in the first paragraph on
6 Q. And who was that at the time? 6 page 9 of the record to your final determinaticn
7 A. Bob Bernoteit. 7 that the permit needed to be denied?
8 Q. And tell me the substance of that 8 What -- what changed? What happened?
9 discussion, 9 A. Itook a closer look at the application.
10 A. That -- how it went down the final day I 10 Q. And when did you start doing that?
11 guess. 11 A. Ilcoked at it several times throughout
12 Q. Tell me, what is the final day? 12 the permitting process from the -- the things in
13 A. For me it was January 16th, a Thursday. 13 July, September, October, November, December,
14 Q. Okay. And is that the day that you had a 14 January.
15 conversation with Mr. Bernoteit about this 15 Q. Okay. Tell me what -- you said you took a
16 paragraph? 16 closer lock. What did you determine upon your
17 A. 1I--it's my job to write the analysis 17 closer look that you didn't identify in September?
18 sheet. 18 A. That there was no calculations in there
19 Q. Okay. But what I asked you was, is that 19 supporting they were in compliance, to demonstrate
20 the date that you had your conversation with Mr, 20 compliance with the applicable rules.
21 Bernoteit about that last paragraph on page 97 21 Q. Okay. Did you receive any direction from
22 A. I wroteit. 22 your supervisor or anyone else to take a closer
23 Q. I'msorry? 23 loock at this application after September when you
24 A. I wrote that. 24 drafted a permit for it?
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1 Q. Yes. Iunderstand you wrote it. What I'm 1 A. Yes.
2 asking you is, you said that you had a conversation 2 Q. Okay. And from whom did you receive that
3 with Mr. Bernoteit, your supervisor, before you 3 direction?
4 prepared that paragraph. 4 A. My unit manager.
5 And my question to you is, was that 5 Q. And was that Mr, Brodsky or was that Mr.
& conversation with Mr, Bernoteit on January 16th? 6 Bernoteit?
7 A. Yes. 7 A. 1Ilooked at it again and he had some
8 Q. Okay. Did you have any conversations with 8 comments about it.
9 him before January 16th about this paragraph on g9 Q. And, again, when you say he?
10 page 9 of the record? 10 A. Mr. Brodsky.
11 A. No. 11 Q. Mr. Brodsky. So did he direct you to take
12 Q. Okay. So then let me ask you, when did 12 a closer look at the application after you prepared
13 you determine that the permit -- you needed to 13 the draft permit?
14 recommend that the permit be denied? 14 A. Yes, I took a closer look.
15 A. Prior, in December. 15 Q. Pardon me?
16 Q. And when in December? 16 A, Yes.
17 A. After the 1st. 17 Q. Okay. And you said you had a conversation
18 Q. After the 1st of December. 18 with Mr. Brodsky about the draft permitin
19 Okay. MNow, was it prior to December 19 September. Is that when he told you to take a
20 18th? 20 closer look at it, or, I'm sorry, at the permit
21 A. Yes. 21 application? Is that -- you testified eariier that
22 Q. Okay. And do you recall specifically when 22 vyou had a conversation with Mr. Brodsky about the
23 you made this determination? You say it was after 23 draft permit. Is that the time at which he asked
24 December 1st and before December 18th, 24 vyou take a closer look at the permit application or
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1 was it after that? 1 refer to it as, did you review any permits or
2 A. After. 2 permit applications for the North facility?
3 Q. Okay. And do you recall approximately 3 A. I looked at them, yes.
4 when? Was it in September or was it in October? 4 Q. Okay. And did you look at them in any
5 A. Probably more in October, 5 further detail after your discussions with Mr.
6 Q. Okay. And did anyone else -- did you have 6 Bernoteit about this North and South facility
7 a conversation with anyone else at the agency about 7 confusion that you were trying to clarify?
8 taking a closer look at the application besides Mr. 8 A. I looked at them again.
9 Brodsky? 9 Q. Okay. If we look now in the record,
10 A. Not at the time, no. 10 again, Mike, at the record page 010.
11 Q. Okay. But later? 11 A. Ten?
12 A. He was my unit manager. 12 MS. PAMENTER: Yes, it's ten.
13 Q. Did you have, in October or November, any 13 BY MR. DWYER:
14 conversations with anyone else who had requested 14 Q. 1It's page 10. I'm sorry.
15 you take a closer look at the application? 15 A. All right.
16 A. Notthat I remember. 16 Q. And that's callad a permit review traveler
17 Q. Okay. 17 sheet. Did you prepare that or tell me what you do
18 A. Can I use the bathroom? 18 with that document.
19 Q. Absolutely. Let's take a break. 19 A. Okay. This document is part of the permit
20 (Whereupon there was a recess 20 application. It's inside of a file. It's inside
21 taken.) 21 of a manila folder, basically like that, along with
22 BY MR. DWYER: 22 the -- with whatever information is in the
23 Q. Mike, we were talking before the break 23 application. It's stapled inside of it. It goes
24 about your decision to review the application 24 along with the file, and I prepared the -- my name
82 84
1 submitted by KCBX in more detail. 1 as an analyst right here. I wrote that.
2 You said you taiked with Bob Bernoteit 2 Q. And so on this document, again, page 10 of
3 about that, and you also talked with Mr. Brodsky 3 the record, it -- does that basically, you know, a
4 aboutit. And you said that during your discussion 4 number of -- there are a number of categories on
5 with Mr. Bernoteit you talked about issues between 5 it. They're not all filled in. Did you fili in
6 the KCBX North and South facility, and that they 6 all of the information that is on it?
7 were bringing this equipment -- they were seeking 7 A. No,
8 to have this equipment from North permitted under 8 Q. Who would have -- who else would have
9 this permit reviewing to operate the South 9 filled in anything on this permit traveler sheet?
10 facility, is that correct? 10 A. The clerk, BD, Beth Davenport.
1 A. Yes. Yes. i Q. And are those her initials at the bottom
12 Q. Okay. And in the course of this further 12 of the document?
13 review of the application, did you review any other 13 A. Irecognize them, yes. That's her --
14 permits or permit applications for the North 14 would be her initials.
15 facility? 15 Q. Okay. And on this document, Mike, at the
16 A. Did I review any, no. 16 bottom it's dated January 17th, 2014. Is that the
17 Q. So you didn't review any documents -- 17 day that this document was completed and filled
18 A. Oh ---- 18 out?
19 Q. -- any permit documents related to the 19 A. Yes.
20 North facility? 20 Q. So of the entries on it would have been
21 A. Before August? Go ahead. 21 made on that date, January 17th?
22 Q. well, let me ask it more broadly. 22 A. I could only speak for the ones thatl
23 In the process of reviewing the permit 23 entered.
24 application or the request for revision is what I 24 Q. Okay. But I think that you said the only
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1 other person that would have entered anything on it 1 number of other people listed as being at that
2 would be Beth Davenport? 2 meeting. And a couple of questions I have for you,
3 A. I want to correct that. She was one of 3 Mike, are, there's a gentlemen listed on here by
4 the persons that entered something on it. 4 the name of Michael Reed. Does he work in the
5 Q. Okay. And who else, if you can tell me? 5 Bureau of Air?
) A. There's other initials on here. 6 A. Yes.
7 Q. And I note in the middle next to a 7 Q. Okay. Do you know why Mr. Reed was at the
8 category submitted to Word Processing, are those 8 meeting?
9 vyour initials and then Bob Bernoteit's? 9 A. I have an idea.
10 A. Yes. 10 Q. Please share it with me.
11 Q. Okay. And then at the bottom next to the 11 A. Okay. Mr. Reed is a unit manager in the
12  column or the row that says denied, the denied 12 CAAPP Section, so that's major sources. And back
13 block is filled out, and then your name, the date 13  to the KCBX North and KCBX South, they still had
14 January 17th, and then is that Bob Bernoteit's 14 separate FESOP or separate FESOP applications, and
15 initials and, again, the date? 15 that it still wasn't determined if they wanted to
16 A. Yes. 16 combine these two facilities into one, the North
17 Q. Okay. And the date for all of those is 17 and the South.
18 January 17th? 18 And this came up about a year earlier
19 A. Yes. 19 when KCBX was talking about buying the South
20 Q. Okay. Mike, were you at work on the 17th? 20 facility, and I remember an initial review that I
21 Because you said that earlier your last day was the 21 did, that DTE applied for a FESOP and kind of had
22 16th. So I just want to know, were you there on 22 something drafted up on that, and that there
23 the 17th when this document was filled out? 23 already was a FESOP for KCBX North, and they told
24 A. Isthe 17th a Friday? 24 me to take a look at these.
86 88
1 MS. PAMENTER: It actually is a Friday. I 1 And what I remember about them was
2 can state that. 2 that the, if I just took them, the numbers on their
3 MR. DWYER: Okay. TI'il accept that. 3 permit applications for PM-10 and combined them,
4 THE DEPONENT: No. No. 4 that it was over 100 tons, and that they'd would be
5 Q. Okay. So then my only question is, how 5 a major source. So wasn't sure if they was going
6 could you have initlaled it on that date if you 6 to apply for a major source permit in CAAPP 5 or if
7 weren't there? 7 they was going to remain as a FESOP.
8 A. 1Initialed this? I wrote my name. 8 Q. And do you recall whether that issue was
9 Q. Yeah. My guestion is, if you weren't 9 resolved at the August 27th meeting?
10 there on the 17th, how did you do that? I mean, is 10 A. At the August 27th meeting, what I
11 it possible you did it the day before, on the 16th? 11 remember was, there was KCBX North was still going
12 A. It's possible, yes. 12 to be a FESOP source and KCBX South was a FESOP
13 Q. Okay. But as it reads, it indicates that 13 source.
14  you initialed that sheet on the 17th? 14 Q. Do you remember any discussion that they
15 A. That's what it reads. 15 would treat the facilities as a single source?
16 Q. Ckay. I wantto go back, Mike, to the 16 A. A single source? I was looking at them as
17  August 27th, 2013 meeting briefly. And let me 17 individual sources.
18 direct your attention to page 183 in the record. 18 Q. Okay. Now, let me direct you again intg
19 Now, it's my understanding, just to 19 the record if you would, Mike, go ahead and take --
20 confirm that page 183 of the record is a sign-in 20 A. Can I clarify? At that meeting or
21 sheet for that meeting that was held on August 21  whatever, that there was going to be a single
22 27th, 20137 22 source as North and South, and at that meeting, you
23 A. Yes. 23 know, if they decided that maybe they was going to
24 Q. And along with your name there are a 24 merge or something or whatever, it was going to go
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1 to Mike Reed, that I wouldn't have the permit 1 A. Ididn't write this letter.
2 application was my intention. 2 Q. Okay. Did you review it at all before it
3 Q. Okay. Then if you would, Mike, take a 3  was sent out?
4 ook at page, page 3@, 030 in the record. 4 A. I'm sure I saw it.
5 A. Okay. 5 Q. Before it went cut?
6 Q. Now, in reviewing the record before your 6 A. Yes.
7 deposition, Mike, did you review this letter dated 7 Q. Okay. Let me ask you this. This letter
8 December 10, 20137 8 was sent out on December 10th. According to your
9 A. 1looked at it. 9 earlier testimony, you had done a closer review of
10 Q. Okay. Tell me what you understanding that 10 the application and determined that there were some
11 letter to be about or what was its purpose. 11 issues with it, is that correct?
12 A. That the agency is considering information 12 A. Yes.
13 collected by the Illinois EPA from inspections, 13 Q. Okay. And was one of the issues that you
14 Bureau of Air Field Offices on different dates 14 found that you needed additional infermation?
15 between the time period that the permit application 15 A. 1 knew I was lacking information.
16 was assigned to me, and there were complaint forms, | 16 Q. Yes.
17 and there were violations in Sections 9 and 32 of 17 So you at that -- before December 10th
18 the llinois Environmental Protection Act. 18 you determined that you were lacking information in
19 Q. ©Okay. And that letter was sent to KCBX 19 order to make a final permit decision?
20 Terminais, correct? 20 A. Yes,
21 A. Yes, to Michael Estadt. 21 Q. Okay. And did you contact KCBX --
22 Q. Right. And it indicates at the bottom, 22 A. What was the date on that?
23 correct me, Mike, but it indicates that the signor 23 Q. December 10th.
24 of the letter was Ray Pilapil, who was the Acting 24 A. Okay.
a0 92
1 Manager of the Permit Section. 1 Q. Did you -- so my question is, did you
2 Do the initials there indicate that 2 contact KCBX and say, there's some information I
3 Mr. Pilapil and Mr. Bernoteit signed it, or did Mr. 3 need to continue reviewing your application?
4 Bernoteit sign it for Mr. Pilapil? What do those 4 A. No.
5 initials down there mean, if you know? 5 Q. Okay. Is there a reason why you didn't
6 A. I know Mr. Bernoteit's initials. 6 contact them?
7 Q. iI'msorry? You don't know? 7 A. I was told not to talk about permit
8 A. 1 know his initials are there. 8 issues.
9 Q. Okay. And above -- or, to the |eft of 9 Q. Okay. who directed you not to talk to
10 that are the initials REP? 10 KCBX about permit issues?
11 A. Yes. 11 A. Previous, it came in from the previous
12 Q. And do you know if those are the initials 12 permit.
13 of Mr. Raymond Pilapil at the agency? 13 Q. I'msorry?
14 A. Yes. 14 A. We did a permit before, and I had no
15 Q. Okay. And below that, Mike, again on this 15 contact with KCBX then.
16 letter, are Mr. Pilapil's typed in initials, and 1 16 Q. Okay. So my gquestion was, when you
17 think what are your typed in initials? 17 determined that you needed additional information
18 A. Correct. 18 prior to December 10th, why didn't you contact the
19 Q. And then next the set is I assume the 19 permit applicant and ask for the information?
20 person who actually typed the letter in your Word 20 A. I was told not to talk about KCBX.
21 Processing pool? 21 Q. And by whom?
22 A. Correct. 22 A. Bob Bernoteit.
23 Q. Okay. So my guestion to you about the 23 Q. And do you know why he directed you not to
24 letter is, did you assist in preparing this letter? 24 contact the permit applicant to discuss the
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1 additional information? 1 denial?
2 A. No. 2 A. I don't know if I relied on them, no.
3 Q. Okay. So at that point in time your 3 Q. Do you know if somebody else in the agency
4 direction was to not contact the permit a‘pplicant 4 relied upon them?
5 to discuss any of the issues you'd identified on 5 A. They could have.
6 your review? 6 Q. Okay. Now, a similar question. If we go
7 A. Correct. 7 to pages 31 through 389, did you review those
8 Q. Okay. Then if you would, Mike, take a 8 inspection reports before you made your
9 look at the record, I think it starts at page 11. g recommendation of a permit denial?
10 The document that I want to talk about starts at 10 A. Ilooked at them.
11 page 11. 11 Q. And did you rely upon any of the
12 Now, did you review that document in 12 information in there in making your recommendation
13 preparing for your deposition today, Mike? 13 of a permit denial?
14 A. Yes, 14 A. No.
15 Q. And is that letter a response on behalf of 15 Q. Okay. And then if you'll go to pages 85
16 the KCBX to the December 10th letter that we just 16 to 101. Did you review that November 6th, 2013
17 talked about? 17 inspection report in making your determination to
18 A. Yes. 18 recommend permit denial?
19 Q. ©Okay. And, Mike, did you review that 19 A. What page does this go up to?
20 letter before you made your recommendation to issue 20 Q. Page 85 to page 101.
21  a permit denial? 21 A. Ididn't rely on them, no.
22 A. Yes. 22 Q. Okay. Now, if you'd look at page 29 of
23 Q. Okay. And, Mike, did you rely in any way 23  the record, Mike.
24 on that letter in making your recommendation of a 24 A. Okay.
94 96
1 permit denial? 1 Q. Before today did you -- have you seen that
2 A. Ilooked at -- what was the question? Did | 2 letter, Mike?
3 Irelyonit? 3 A. Yes.
4 Q. Yeah. 4 Q. Okay. And when did you first see that
5 Did you review or rely upon it in 5 letter?
6 making your recommendation of a permit denial? 6 A. Iseen it before January 16th.
7 A, Yes. 7 Q. Okay. But do you know if you saw that
8 Q. Okay. Then let's look at some other 8 letter at or near the time that it -- that it's
9 documents. The first what I want to go to now, g9 dated, December 16th?
10  Mike, is, I want to talk to you about the 10 A. It was getting close to Christmas. I
11 inspection reports that are in the record. So 11 remember putting it in the file, looking at it.
12 first if you'd go to pages 40 through 70, and I 12 Q. Do you remember talking about the letter
13 believe those are copies of September 11th, 13  with anyone?
14 September 13th inspections conducted of the 14 A. I think Bob Bernoteit.
15 facility by the agency. 15 Q. Okay. Do you recall the substance of the
16 Is that your understanding of those 16 conversation with Bob about the letter?
17 documents? 17 A. 3Just that there was a lot of, definitely
18 A. Yes, 18 some public interest in this.
19 Q. Okay. And a similar question as before, 19 Q. Okay. A similar question. Mike, did you
20 Mike. Did you review those or rely upon them in 20 review this letter or rely upon it in making your
21  making your recommendation of a permit denial? 21 recommendation of a permit denial?
22 A. I reviewed them. 22 A. No.
23 Q. Did you rely upon any of the information 23 Q. Okay. And then, Mike, let's talk about
24 in there to make your recommendation of a permit 24 the citizen complaint forms, which start at page
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1 222, 1 them.
2 A. 222 It's a little hard to read here. 2 Q. Do you think it's possible you saw them
3 Q. Okay. 3 with names on them?
4 A. There's a line through it. Is that it? 4 A. It's possible, yes.
5 Q. Oh, yeah, there is. 5 Q. Okay. But as we sit here today you don't
6 A. Okay. 6 have a clear recollection whether or not you saw
7 Q. There's a line through mine, too. 7 them with the names and addresses or blacked out?
8 A. Ijust wanted to clarify that I was on the 8 A. I think they had names on them.
9 same page. 9 Q. And the other information, including the
10 Q. I have to confess, I'm not quite there 10 address and telephone number, etc.?
11 yet. Okay. Mike, looking at that first page, 222, 11 A. It's possible.
12 have you seen that document before today? 12 Q. Okay. And did -- if I asked this, I
13 A. It's part of the file that they give me. 13 apologize. But did you rely upon those documents
14 I recognize the page number. 14 in making your recommendation of a permit denial?
15 Q. And is it your understanding that there 15 A. Ididn't, no.
16 are a series of similar documents in the record? 16 Q. Okay. Do you know if anyone else at the
17 A. Yes, 17 agency relied upon them in making the
18 Q. Okay. And the copies in the record, do 18 recommendation to deny the permit?
19 they appear to have information, at least on the 19 A. I don't know.
20 first page of what you're tooking at, 222, redacted 20 Q. Okay. Now, Mike, if we can go now to
21 or blackened so that it can't be seen? 21 finish up to the very beginning of the record, page
22 A. Yes. 22 1. Now, did you review that document in
23 Q. Okay. And, Mike, have you ever seen a 23 preparation for the deposition today?
24 version of any of these compiaint forms in the 24 A. Yes.
98 100
1 record that was not redacted and having information 1 Q. Okay. And is that what I'll refer to as
2 removed or darkened so it can't be seen? 2 the permit denial letter?
3 A. If it was in the file, I could have. 3 A. Yes.
4 Q. But as we sit here, do you recall 4 Q. And that's dated January 17th, 20147
5 reviewing citizen complaint forms that are included 5 A. Correct.
6 in the record at pages 222 to 5377 Did you review 6 Q. And if we look to the last page of that,
7 those before making your recommendation of a permit 7 Mike, if you'd go back there first, again, that
8 denial? 8 letter is signed by Ray Pilapil as the Acting
9 MS. PAMENTER: Just for clarification, the 9 Manager of the Permit Section. Below that there
10 redacted version or the clean version? 10 are initials, and, again it shows Mr. Pilapil's
11 MR, DWYER: Well, we're going to start 11 typed in initials, then your typed in initials, and
12 with any. 12 it appears, I don't know if you can tell me, that
13 MS. PAMENTER: Okay. Fine. I'm sorry. 13 it's initialed also by, is that by Mr, Bernoteit?
14 THE DEPONENT: I had access to this 14 A. Yes,
15 information, 15 Q. Okay. So my first question, Mike, is, did
16 BY MR. DWYER: 16 you participate in preparing this letter?
17 Q. Did you review it before making your 17 A. Bob wrote it.
18 determination to recommend a permit denial? 18 Q. Did you participate at all? Did you
19 A. I looked at some of these. 19 discuss the letter with Mr. Bernoteit?
20 Q. Ckay. And do you recall as we sit here 20 A. Yes.
21 today, did you review them in an unredacted form 21 Q. Okay. When did you discuss the letter
22 before you made that recommendation of a permit 22  with Mr, Bernoteit?
23  denial? 23 A. In December.
24 A. I could have seen them with no names on |24 Q. Do you recall when in December?
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1 A. After the 1st. 1 them all?
2 Q. Okay. Was it before December 18th? 2 A. No.
3 A. Yes. 3 Q. which ones did you discuss with Mr.
4 Q. Okay. 4 Bernoteit, which paragraphs?
5 A. Around there. I can't picture what the 5 A. 1 talked about number 4.
6 18th is on. Go ahead. ‘ 6 Q. Can you tell me, you know, what -- you
7 Q. was it -- what I was going to ask you, was 7 know, number 4 indicates that the application
8 it before December 10th? 8 didn't demonstrate whether particulate matter
] A. It was -- 9 emissions from the ten conveyors, the ¢ne box
10 Q. Go ahead. Go ahead. 10 hopper, and the one stacker would comply with
11 A. It was after December 1st. 11 212.321. Is that a regulation that applied to the
12 Q. Okay. December 10th is the date that we 12 facility?
13 discussed earlier was the date that the letter was 13 A. Yes.
14 sent by Mr, Pilapil advising KCBX that they were 14 Q. Okay. Mike, I'm going to give you right
15 going to consider some additional information in 15 now what we'll get to in a second, what's been
16 making the permit decision. 16 marked as Deposition Exhibit 13, and that's a copy
17 And so my question to you is, do you 17 of some of the regulations cited in the denial
18 recall whether you talked with Bob about the permit 18 letter we're talking about. And so if you'd look
19 denial letter before the December 10th letter was 19 at those regulations, Mike, and particularly go to
20 sent? 20 212.321.
21 A. Idon'trecall. 21 A. Okay.
22 Q. Okay. Tell me what you, you know, the 22 Q. Are you familiar with that regulation,
23 substance of your discussion with Mr. Bernoteit 23  Mike?
24 about the permit denial letter. 24 A. Yes,
102 104
1 A. That -- what we talked about in there, in | 1 Q. Okay. And the paragraph 4 of page 2 of
2  my permit denial letter? 2 the record states that the application did not
3 Q. What did you talk with Mr. Bernoteit 3 include data that would prove the actual emission
4 about, you know, as much detail as you can recall? 4 levels pursuant to 35 Illinois Administrative Code
5 A, What time period? 5 201.122, or any other information that could be
6 Q. well, you indicated that you talked with 6 used to estimate emissions, the Illinois EPA could
7 Mr. Bernoteit about the denial letter in December. 7 not assess whether these emission units have a
8 A. Yeah. 8 particulate matter emission rate at levels below
9 Q. And you weren't sure exactly when in 9 which would be allowed by this rule.
10 December. And so my question to you was, tell me 10 Now, my question to you is, you said
11  what was -- what was the substance of your 11 you talked with Bob about that. Did you discuss
12 discussion with Mr. Bernoteit about the permit 12 with Bob that you'd made a determination that this
13 denial letter. 13 was a problem with the permit application or a
14 A. Reasons for denial. 14 deficiency in it?
15 Q. Okay. And looking at the letter there 15 A. I knew there was a deficiency in there.
16 are -- the letter contains I believe five numbered 16 Q. And what I want to understand is, what
17 paragraphs with what I'll call five denial reasons 17 information -- when did you determine that this
18 if that's fair. 18 information needed was not in the permit, that was
19 Did you discuss paragraphs 1 through 5 19 not in the permit application?
20 of the letter with Mr. Bernoteit in December? 20 A. Ilooked at it several times.
21 A, Did I discuss them all, no. 21 Q. It being the permit application?
22 Q. Pardon me? 22 A. Correct.
23 A. AllI? You said 1 through 5. 23 Q. OCkay. And can you recall when your last
24 Q. Yeah. And you said you didn't discuss 24 review of the application regarding the issue of

Page 101 to 104 of 116

26 of 53 sheets




Electronic Filing - Received, Clerk's Office : 04/22/2014

04/09/2014
105 107
1 compliance with 212,321 occurred? 1 Q. Sure, if you would.
2 A. When I last looked at it? 2 A. Idon’t have that. I wasn't looking at
3 Q. Before the permit denial letter was 3 the application.
4 Issued? When did you last look at it before the 4 MS. PAMENTER: Mr. Dwyer, to assist, it's
5 permit denial letter was issued? 5 R196.
6 A. Well, probably the day -- that day I 6 BY MR. DWYER:
7 looked at the application one more time. 7 Q. I'msorry. Mike, if you'd look at page
8 Q. Okay. 8 196 of the record.
9 A. That being the Thursday of January 16th. 9 A. Okay.
10 Q. Okay. So let me -- let me ask you this. 10 Q. Does it indicate there that --
11 Let's go back and look at the permit application 11 A. It says Tables 5 and 6 in the initial
12 that's in the record. 12 application.
13 MR. GRANT: Can I ask you how much longer 13 Q. Soif we go back to that DTE application,
14  you're going to proceed? 14 and we looked at Tables 5 and 6 that begin I think
15 MR. DWYER: We're almost done, 15 on page 213.
16 MS. PAMENTER: We've been keeping track. 16 A. Okay.
17 BY MR. DWYER: 17 Q. And do those tables provide information
18 Q. Mike, if you'd take a look in the record 18 about equipment, including portabie conveyors
19  at-- 19  related to their maximum material handling rate,
20 A. What page? 20 the particle size, emission factors, their control,
21 Q. Mike, in particular, if you'd take a ook 21 PM emission rates?
22 at the page starting at page 213. Tell me what you 22 A. Okay. I seeit.
23 understand these tables to provide you in the 23 Q. My question to you is, in looking at those
24 application. 24 tables, if you ook at page 214 in particuiar, my
106 108
1 MR. GRANT: I object to -- hold on a 1 question to you, Mike, is this. Is this the kind
2 second. I'm not supposed to be objecting. 2 of information that you believe was missing from
3 MS. PAMENTER: Just to clarify for the 3 the KCBX application?
4 record, the actual permit application that was 4 A. Yes. There's some missing information.
5 submitted is R186 to R204. Page R213 to which 5 Q. I'msorry, Mike?
6 vyou're referring is referenced in the permit 6 A. Yes.
7 application as opposed to have having been 7 Q. Okay. And specifically is this the type
8 attached. 8 of information that you believe you needed in order
9 MR. DWYER: Okay. Mike, counsel is 9 to make a determination as to compiiance with
10 certainly correct, 10  Section 212.3217
11 Did you look at the documents, in 11 A. It wouid be helpful,
12 particular the documents at page 213 through 218 of 12 Q. Okay. What other information besides this
13 the record? Did you review those documents in the 13 do you believe you would need to make a
14 course of your review of the application for permit 14 determination about the permit application's
15 submitted by KCBX? 15 compliance with 212.3217
16 THE DEPONENT: Did I review this document? 16 A. That they would do a sample calculation
17 Q. vyes. 17 using their information.
18 A. I'msure I looked at it. 18 Q. Okay. Anything else?
19 Q. Okay. And were those tables on those 19 A. Any other support documentation that they
20 pages, were those tables specifically referenced in 20 could provide us.
21 the KCBX's application? 21 Q. Okay. And other than permit denial
22 A. No. 22 paragraph number 4 --
23 Q. No? 23 A. I wantto -- I reference to the ID numbers
24 A. I'll go back to the application. 24 of the --
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1 Q. Of the equipment? 1 that that table only lists equipment that was
2 A. Yeah. 2 already at the South facility, and that it -- that
3 Q. Okay. And didn't -- didn’t Mr. Steinert 3 table doesn't contain information for the pertable
4 provide you that information for the pieces of 4 conveyors that we are requesting to be permitted.
5 equipment in the e-mail he sent you after the 5 A. Yeah, there's no information about the
6 August 27th meeting? 6 conveyors that are permitted. I said something
7 A. He provided me ID numbers. 7 about, it ends at PC-12, and what I was thinking
8 Q. Okay. And so what other numbers are you 8 was, when I asked Terry for identification numbers,
9 saying that you needed? 9 I think his starts with PC-13.
10 A. Idon't know how these -- how them ID 10 Q. Right. And so that table you're looking
11  numbers correspond to the information that you're 11 at in the record deesn't contain information for
12 having me look at. 12 PC-13 to 237
13 Q. Okay. S, well, and that's what I'm 13 A. No.
14 trying to understand is. If you go back to page 14 Q. Okay. And my question is, is that -- is
15 214. 15 that the kind of information that you felt you
16 A. Okay. 16 needed to assist you in making a determination of
17 Q. Does that -- does that table provide 17 whether or not the permit complied with 212.3217
18 information on portable conveyors located at the 18 A. Yes,
19 South facility? 19 Q. Okay. And so ideally, Mike, what you
20 A. In the description it doesn't say it's 20 would have preferred to have in the application was
21 portable conveyors. 21 a table like the table on page 214 that included
22 Q. Wweli, if you look at the table on 214, 22 this same information for the equipment that was
23 Mike, it says in the -- about one-third of the way 23 being requested to be permitted?
24 down it says coal/petcoke portable conveyors 24 A. Yes.
110 112
1 emissicns. Okay. And then it lists the different 1 Q. Okay. Was there any other information
2 portable conveyors. 2 that you determined you needed to make an
3 A. Okay. I see it. 3 assessment or determination of compliance with
4 Q. So my question is, I think you said yes, 4 212.321 that you didn't have?
5 that's the kind of information you needed to be 5 A. I wanted them to make a sample
6 able to make a determination regarding whether the 6 calculation.
7 permit complied with 212.321, and then you said 7 Q. Okay. I'm sorry. You said that earlier.
8 that you needed some additional information. 8 Okay.
9 I'm just trying to understand, what 9 So then back, Mike, to the denial
10 other additional information? 10 letter. Other than denial point or paragraph 4,
11 A. Well, this one ends at PC-12 -- 11  were you involved in drafting any of the other
12 Q. Right. 12 paragraphs in the letter?
13 A. -- portable conveyor. 13 MS. PAMENTER: Just to clarify for the
14 Q. Right. And so that's what I want to 14  record, we're on document R1 currently.
16  confirm is, did you need that type of information 15 BY MR. DWYER:
16 thatis on page 214 -- 16 Q. Yeah. I'm sorry. Mike, we're back to the
17 MS. PAMENTER: I'm sorry. Are you 17 permit denial letter that begins the record at 1.
18 finished with your answer? You were saying this 18 Earlier you had indicated that the
19  ends at PC-12. Did you finish your answer to his 19 only one of the paragraphs that you had discussed
20 question? 2} with Bob Bernoteit before the letter was issued was
21 THE DEPONENT: What was the question? You 21 paragraph 4.
22 just wanted to know if I needed information. 22 And sc my question is, did you have
23 BY MR. DWYER: 23 discussions or have any involvement in preparing
24 Q. I thought what you were geing to say is 24 paragraph 1, 2, 3, or 5?
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1 A. Bob prepared this. I just talked to him 1 our right to reocpen the deposition subject to the
2 about what was in there. 2 Board's determination on the documents and on the
3 Q. But did you agree with Bob that the 3 certified questicns.
4 deficiencies -- that there were deficiencies as 4 MR. GRANT: Also the calendar.
5 identified in paragraphs 1, 2, 3, and 5 based upon 5 MS, HODGE: What?
6 your review of the infermation that you had? 6 MR. GRANT; Finite time, finite amount of
7 A. Another one we talked about was number 3. | 7 time.
8 Q. Okay. Tell me the best you can recail 8 MS, HODGE: Oh, okay.
9 what your discussion was. 9 MR. DWYER: I don't have anything else,
10 A. How 212.302 -- or, 301 has to do with 10 MS5. PAMENTER: We have no questions.
11 emissions heyond the property line. I didn't know 11  Thank you.
12  how they was controlling these conveyors. 12 MR. DWYER: Do you want to reserve
13 Q. Okay. Let me just finish up. I've got 13 signature?
14 one last question for you, Mike, 14 MS, PAMENTER: Can we go off the recerd?
15 If you would go to the record in front 15 MR. DWYER: Sure.
16 of you to page 150. Have you seen that doccument 16 {Whereupon there was an off the
17 before today, Mike? 17 record discussion.)
18 A. As part of the -- what they've given me. 18 MS. PAMENTER: He'll read. We'll reserve
19 Q. Okay. But, and et me he more specific. 13 signature. Thank you.
20 Did you review this document before you made your 20 {Whereupon Mr, Grant decided in
21  determination and recommendation that the permit 21 Mr. Bernoteit's deposition that
22  should be denied? 22 signature weuld be waived for
23 A. On page 150? 23 both depositions.)
24 Q. Well, the entire document. 24
114 116
1 A. What number? Just give me a number, 1 STATE OF ILLINQIS )
2 Q. Tt starts at page 150. 2 )
3 MS. PAMENTER: And it goes to page 163 for 3  COUNTY OF SANGAMON )
4 the record. 4
5 THE DEPONENT: I don't remember this here. 5
6 I looked at it. 6 I, DONNA M. DODD, a Certified Shorthand
7 BY MR. DWYER: 7 Reporter and a Notary Public, within and for the
8 Q. well, Mike, prior to making your 8 State of lllinois, do hereby certify that the
9 recommendation that the permit denial be issued, 9 witness whose testimony appears in the foregoing
10 did you -- did you review or rely upon this 10 deposition was duly sworn by me; that the testimony
11 document in making that determination? 11 of said witness was taken down by me to the best of
12 A. I'd say I could have reviewed this 12 my ability and thereafter transcribed, and that the
13 document if I had access to it, but if I relied on 13 attached transcript contains a true and accurate
14 it, no. 14 translation of my shorthand notes referred to.
15 Q. well, I mean, I want to be clear here. 15 Given under my hand and seal this 11th
16 Did you not have access to it before you made your 16 day of April, A.D., 2014.
17 permit denial recommendation? 17 WM
18 A. I'dsay I didn't rely on this. 18 [Q@’
19 Q. You didn't rely on it? 19 Certified Sherthand Reporter
20 A. No. 20 and Notary Public
21 MS. PAMENTER: It's time. 21 CSR # 08490,
22 MR. DWYER: QOkay. Mike, thank you very 22 DONNA M DODD
23 much. The only thing on the record, you know, 23 My commission expirest \&, 36, & wc?,'}'#’fg{”gn?fm
24 we're, obviously for the record, going to reserve 24 May 19, 2014. e
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1 APPEARANCES:
2 1 IT IS HEREBY STIPULATED AND AGREED by and
: EUWARD W. DWYER 2 between Counsel for the Petitioner and Counsel for
3 KATHERINE D. HCODGE R L .
MATTHEW C. READ 3 the Respondent that this deposition may be taken in
4 Hodge, Dwyer & Driver 4 snorthand by DONNA M. DODD, an lllincis Certified
Attorneys at Law
3 3150 Roland Avenue 5 Shorthand Reporter and Notary Public, and
Springfield, Illinois 62701 _ N .
6 edwyer@hddattorneys.com 6 afterwards transcribed into typewriting, and the
7 signature of the witness is waived by agreement.
7 Appeared on behalf of the Petitioner, g vy a9
8 {The witness was sworn by the Reporter.)
8
9 ROBERT BERNOTEIT,
9 . . .
KATHRYN A. PAMENTER 10 called as a witness herein, at the instance of the
10 CHRISTOPHER J. GRANT 11 Petitioner, having been duly sworn upon his oath,
Assistant Attorney Generais .
11 Attorney General's Office 12  testified as follows:
68 West Washington Street, 18th Fioor
12 Chicago, Illingis 60602 13 DIRECT EXAMINATION
{312) 814-0608 14 BY MR. DWYER:
13 kpamenter@atg.state.il.us
15 Q. Bob, would you state your full name for
14 Appeared on behalf of the Respondent. 16 the record?
13 17 A. Robert W. Bernoteit.
16 18 Q. Bocb, my name is €Ed Dwyer, We've met
ALSO PRESENT: . .
17 Mr. James Lee Margan, IEPA 19 before. 1 just want to go over a couple of things
18 Mr. Jeff Culver, Koch Companies 20 here. We're here to take your deposition in the
21 case of KCBX Terminals versus [EPA.
19
20 22 Bob, I know you've been deposed
21 23 before, but just a couple of quick rules. 1 would
22 9
5134 24 ask you, for the court reporter's benefit, to try

1 of 32 sheets
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1 and always answer audibly any question, since she 1 for the first time, just your best recoilection?
2 can't transcribe anything other than an oral 2 A. Idon'trecall.
3 answer, 3 Q. Okay. Now, directing your attention to
4 If you have any guestions or don't 4 the third page of the document, it's titled
5 understand a question, please ask me to rephrase 5 Deposition Rider to Robert W. Bernoteit. That
6 it. If you need to take a break at any time, just 6 Rider requests three categories of information, if
7 say so. 7 they exist, for you to bring them today. And just
8 A. Okay. 8 for the record, had you seen that page of this
9 Q. Okay. Bob, we'll try to be gquick with the 9 document before today?
10 background here. I know you've got somewhere you 10 A. Yes.
11 need to be. So just as you sit here today, Bob, 11 Q. Okay. And did you review the page that's
12 are you empioyed by the Illinois EPA? 12 entitled Deposition Rider to Robert W. Bernoteit?
13 A. Yes. 13 A. Yes.
14 Q. Okay. And tell me, what is your current 14 Q. All right. And did you bring any of the
15 title? 15 documents requested in Paragraphs 1 through 3 with
16 A. I am the Unit Manager for the State and 16 vyou today?
17  FESOP Unit in the Permit Section. 17 A. Idid not on the advice of counsel.
18 Q. And, Bob, during the period, let's just go 18 Q. ©Okay. And in preparaticn for the
19  back from July 2013 until the present, did you have 19 deposition today, Bob, did you review any
20 any other job title at the agency? 20 documents?
21 A. Yes. From May 28th of 2013 until around 21 A. Yes. I've reviewed the record.
22 December 2nd of 2013 I was the Acting Permit 22 Q. And if you would look at what's been
23 Section Manager. 23 marked Exhibit 3 in front of you, would you leok at
24 Q. Ckay. And in that capacity did you 24 that and confirm whether or not that is a copy of
6 8
1 supervise Mike Dragovich? 1 the record that you reviewed in preparation for
2 A. Yes. 2 today?
3 Q. Okay. And was there a unit supervisor 3 Does it appear to be a copy of the
4 between you and Mr. Dragovich during that period? 4 record?
5 A. Yes, 5 A. Yes, it appears to me to be a copy of the
6 Q. Okay. And what is his name? 6 record.
7 A. That would be Baleriy Brodsky. 7 Q. Okay. Other than that document, which is,
8 Q. Okay. Bob, the first document I would ask 8 TI'll represent to you, about 550 pages, did you
9 vyou to take a Jook at is Exhibit 1, and In 9 review anything else in preparation for your
vd  particuiar, if you would take a look at, if you 10 deposition today, Beb?
11 would look, Bob, it's page 1, 2, 3, 4. Tthink it 11 A. No, I did not.
12 begins on page 5. It's titled Notice of Discovery 12 Q. Okay. And in preparation for the
13 Deposition to Robert Bernoteit. 13 deposition today, did you have any discussions with
14 A. Okay. 14 anyone about your deposition?
15 Q. Do you have that in front of you, Bob? 15 A. Today?
16 A. Yes. 16 Q. Prior to today.
17 Q. And that's -- Tl submit to you, I'd like 17 A. I met with counsel. I justspoke briefly
18 to have you look at that page, the second page 18 with both Mike Dragovich and Julie Armitage. I
19 after it, and then the third page. 19 toid Mike I understood he was being deposed, and I
20 So looking at this document, it's 20 advised him to tell his side of the story the best
21 three pages the portion we want to talk about, Bob. 21 that he could remember and to tell the truth.
22 Have you seen those three pages before today? 22 Q. Okay.
23 A. Yes. 23 A. And my conversation with Julie Armitage,
24 Q. Okay. And tell me, when did you see that 24 she instructed me of the same.
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1 Q. Okay. Other than those discussions, Bob, 1 administratively, but --

2 did you talk about the deposition today with anyone 2 MR. GRANT: I'm going to object to his

3 else? 3 answering any questions regarding the document

4 A. No. 4 whatsoever. I don't want te go through 20 minutes

5 Q. Okay. And you referred to counsei, Just 5 of did you see this line or can you read that box.

& sol'mclear -- 6 The document speaks for itself. It's in the

7 A. Let me take that back. I did taik with 7 record, orit's at least in the case, and I don't

8 Raymond Pilapil, just notifying him that I was 8 want him answering questions about it.

9 going to be out of the office today for a 9 MR. DWYER: 5aq, just -- and just -- T just
10 deposition. 10 want to make the recaord clear that counsel for Mr.
11 Q. Okay. And just to really clarify, you 11 Bernoteit is directing him not to answer any
12  said you also spoke with counsel. Do ycu mean Mr, 12 questions regarding Exhibit 2.

13 Grant and Ms. Pamenter and Mr. Morgan? 13 MR. GRANT: Exactly, yes.
14 A. Yes. 14 MR. DWYER: Okay. And would you -- I'm
15 Q. All three of them? 15 just -- [ want to ask the question sa I can certify
16 A. Yes. 16 the rest of this.
17 Q. Okay. And did you speak with them all 17 Sa, Mr. Bernaoteit, if I were to ask
18 together? 18 vou questions regarding the information in Exhibit
19 A, Yes, 19 2, Ijust want to confirm that, on advice of
20 Q. Okay. On one occasion? 20 counsel, you would not be answering any of those
21 A. It was multiple occasions. 21 questions?
22 Q. Okay. Then let me direct your attention 22 THE DEPONENT: That is correct.
23 now, Bob, to, I think it's Exhibit 2. There should 23 MR. DWYER: Just certify that for me.
24 be a copy of itin front of you. And that document 24

10 12

1 is a letter from your counsel, Ms. Pamenter, to 1 (Whereupon the question will be

2  myself, Mr. Read, and Kathy Hodge, and it has 2 certified.)

3 what's referred to as a privilege log attached to 3 BY MR. DWYER:

4 it. And my first question is, have you seen that 4 Q1. Bab, the next thing is, we'll really focus

5 document before today? 5 an the record at this point. So directing your

6 MR. GRANT: I'm going to object on the 6 attention to the record, to the very first page of

7 basis that that document was created by the 7 the record. I guess before that, just

8 llinois Attorney General's Office prior to 8 preliminarily, Bob. Tell me what in your -- in

9 litigation in this case, and it's obviously for, 9 vyour current position, what are your
10 those logs as we discussed this morning, it's the 10 responsibilities?

11 subject of a decisional motion before the Hearing 11 A. My responsibilities are to assign incoming
12 Officer and I'm going ¢ object to any question 12 permit applications, answer questions to the permit
13 regarding that document with Mr, Bernoteit and 13 analyst, and help them to prepare the final

14 direct him not to answer any questions. 14 documents and letters, and for permits or notice of
15 BY MR. DWYER: 15 incompletenesses I sign on behalf of my boss, the
16 Q. Okay. I, just for the recard, Chris, I'm 16 Permit Section Manager.

17 going to ask him again. Before today have you seen 17 Q. Okay. Inrelation to the permit appeal

18 Exhibit 2? 18 we're here on today, Bob, did you exercise that

19 A. Havel-- 19 same type of role?

20 MR. GRANT: Yeah, go ahead. That question 20 A. Yes.

21  you can answer. 21 Q. Okay. Can you tell me, you know, as

22 THE DEPONENT: No, I have not. 22 briefly as you can, Bob, the process from a permit

23 MR. DWYER: Okay. I'm going to go ahead 23  application being received by the agency, tell me

24 and begin this, and I'm happy to deal with it 24 what the steps are once a permit application comes

3 of 32 sneets
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1 in. 1 deadlines within, that are internally imposed by
2 A. Our administrative support staff creates a 2 the agency?
3 file and normally brings the file to me once 3 A. Internally? Normally I would like -- I
4 they've created it, and then I will assign itto a 4 would advise the analyst that I would like to see
5 permit engineer. The permit engineer will review 5 the draft permit by the 75th day of the
6 the file, typically determine whether the 6 application.
7 appropriate fees have been paid, whether the 7 Q. Then if you'd turn your attention to
8 application contains the -- the appropriate 8 Exhibit 3, Bob, and let's start at the beginning.
3 information to make our decision upon. 9 You know, we're here because KCBX has appealed the
10 If the application contains the 10 permit denial. The first document in the recerd
11 appropriate information, then it -- he will begin 11 I'd like to talk with you about is the permit
12 drafting a permit. He will submit the permit, the 12 denial letter, which is at page 1. Do you have
13  draft permit to me. I will review and make 13  thatin front of you?
14 comments, return the draft permit back to the 14 A. Yes.
15 engineer to finalize it. Sometimes we share a copy |15 Q. Okay. And if you'd direct your attention,
16 with an Applicant. 16 please, Bob, to page 3. The letter on page 3 below
17 we'll finalize the permit. He'll 17 the signature of Mr. Pilapil also has -- is that
18 submit it to me, and then I will sign on behalf of 18 vyour initials written in?
19 the Permit Section Manager, return the file to our 19 A. Yes.
20 administrative support staff, and they will mail 20 Q. Okay.
21 the permit. 21 A. Yes.
22 Q. Okay. Now, if I missed this, I apologize. 22 Q. Did you sign the letter, Bob?
23 But in this circumstance I don't know that you 23 A. No, I did not.
24 mentioned the subunit manager, Mr. Brodsky. Would 24 Q. Okay. Mr. Pilapil did?
14 16
1 it go to Mr. Brodsky before it came to you for 1 A. Yes.
2 review? 2 Q. And that's in part because your positions
3 A. Mr. Brodsky was the Acting FESOP Unit 3 changed as of January 17th?
4 Manager up until the beginning of December 2013. 4 A. My position changed as of beginning of
5 Q. Andso-- 5 December, .
6 A, He was filling in in my place while I was 6 Q. I'm sorry. And so Mr. Pilapil actually
7 the Acting Permit Section Manager. 7 signed the permit denial letter?
8 Q. Okay. And sc then in that process, Bob, 8 A. Yes,
9 do you ever go back to a permit reviewer and say, 9 Q. Tell me, what is your initials on there,
10 we need some more information? 10 what does that indicate, Bob?
11 A. If--yes. If the permit analyst has 11 A. That indicates that I have reviewed the
12 skipped over some things and I find out more 12 document and feel that it's acceptable for the
13 information is needed, I will return the file or 13 Section Manager to sign.
14 discuss with the analyst that more information may | 14 Q. Okay. Then, Bob, if we go to the first
15 be needed. 15 page of this document -- well, let's talk generally
16 Q. Okay. In that process, Bob, are there any 16 about it.
17 internal or external time frames that the agency 17 Can you tell me, Bob, what your rcle
18 has for moving the permit throcugh the review 18 was in preparing the January 17th denial letter?
19 process? 19 A. I actually drafted the letter.
20 A. Well, the external time frame is set by 20 Q. And did you have assistance from anycne
21 Section 39(a) of the Illinois Environmental 21 else in drafting that?
22 Protection Act, which in most cases is a 90-day 22 A. I consulted with Chris Presnall and Jim
23 review by the agency. 23 Morgan and I was actually -- I actually shared
24 Q. But are there any other internal shorter 24 copies with Julie Armitage prior to us finalizing
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1 and initialing the permit. 1 Q. Okay. Did you review any other documents
2 Q. OCkay. And did you have any discussions 2 in preparing the permit denial letter?
3 with Mr. Brodsky or Mr. Dragovich about the 3 A. I don'trecall.
4 contents cf the denia!l letter? 4 Q. I'm going to ask you about a series of
5 A. 1did not have any conversations with Mr. 5 documents. For example, do you recall reviewing a
6 Brodsky because he was no longer involved at that 6 series of inspection reports that were prepared by
7 point. I did have some minor conversations with 7 the Field Operations Section?
8 M™r. Dragovich. 8 A. Yes. Ireviewed a handful of inspection
9 Q. Tell me to the best you can recall, Bob, 9 reports.
10  what -- what was the substance of the discussions 10 Q. ©kay. And, similarly, did you review
11 with Mr. Dragovich? 11  documents I'll refer to as citizen complaint forms?
12 A. That we were preparing to deny the permit 12 A. 1 examined them, but I did not review them
1 13 and just the reasons for the denial. 13 in any great detail.
‘ 14 Q. Okay. And can you tell me to the best of 14 Q. Okay. Can you tell me, Bob, the
15 your recollection, when did -- when did you start 15 difference? You said you examined them but you
16 drafting the permit denial letter? 16 didn't review them in detail.
17 A. It was on or about December 5th of 2013, 17 A. There were a stack of 50 of them, and
18 Q. Okay. And did you have conversations with 18 there wasn't a lot of substance to some of the
19  Mr. Bernoteit -- I'm sorry, with Mr. Dragovich 19 complaints. Some of the complaints were not
20 then? 20 directed towards KCBX. Some weren't very specific.
21 A. I may have, just letting him know that 21 Q. Okay. I'd like to talk a little bit more
22 management had decided to consider denying this 22 about those. They're in the record at -- what
23 permit. 23 page?
24 Q. Okay. And did you -- at that point in 24 If you would, Bob, please take a look
18 20
1 time, did you direct Mr. Dragovich to do anything 1 at page 222, starting at page 222 of the record.
2 with the permit application? 2 Really I want to talk about the complaints that are
3 A. I asked him to give the application to me 3 at page 222 through 347. And looking at the record
4 so that I may start the process. 4 that you have before you, Bob, it appears that
5 Q. Okay. And you mentioned that you talked 5 those complaints, at ieast in the record, show that
6 with Mr, Presnall and, I'm sorry, you mentioned 6 the material was redacted or removed from them, is
7 somebody else? 7 that correct?
8 A. Mr. Morgan, 8 A. Yes.
9 Q. M™r. Morgan. 9 Q. Okay. And specifically it looks like the
10 A. And Julie Armitage. 10 name of the Complainant and their address are
11 Q. And can you tell me, to the best of your 11 redacted, is that correct?
12 recollection, when those conversations took place? 12 A. Yes.
13 A, It was on or around December 5th of 2013, 13 Q. And would that appear to be the case with
14 Q. And were those just -- were they 14  that series of complaints from page -- the first
16 face-to-face conversations or conference calls? 15 page untii page 3487
16 A. One was a face-to-face conversation. 16 A. Yes, It appears all the names and
17 Q. Okay. In looking at the denial tetter, 17 addresses have been redacted.
18 Bob, you indicated that you had Mr. Dragovich bring 18 Q. Okay. Now, Bob, when you reviewed these
19 you the permit application. Did you review 19 complaints, when you were preparing the permit
20 anything else in preparing the denial letter? 20 denial letter, were the complaints that you
21 A. I reviewed the application that was 21 reviewed redacted like those that you just reviewed
[ 22 submitted in July of 2013, and I also reviewed the 22 in the record?
23 documents that were referenced in the December 2013 | 23 A. 1do not believe they were.
24 Weils letter. 24 Q. Okay. Sothe ones that you reviewed had
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1 the information -- the information, all information 1 Senator Durbin and I think it's Congressman Kelfy?
2 was on them, they were not redacted? 2 A. No, Idid not.
3 A. I believe they were not redacted. 3 Q. After the initial draft of the letter and
4 Q. Okay. And then after that set of 4 up until January 17th, did you make any changes to
5 complaint forms, there's an additional set of them 5 the permit denial letter?
6 that comprises almost the rest of the entire 6 A. Perhaps some minor edits, grammatical
7 record. And my question to you is, did you review 7 changes.
8 those complaint forms in preparing the permit 8 Q. Let me -- let me ask you, Bob, to take a
9 denial letter? 9 look at, there's actually another letter, at page
10 A. Idon't recall if those additional ones 10 172 of the record, and that fetter is to the
11  were provided to me at that time. 11 Director just from I think Congressman Kelly alone.
12 Q. Okay. And in terms of that, Bob, who 12 Do you recall reviewing that letter, Bob?
13 provided you the complaint forms that you did 13 A. Yes,
14 review? 14 Q. Okay. And that letter is dated November
15 A. Brad Frost. 15 15th. Do you think you reviewed that letter before
16 Q. Okay. And do you recall when you received 16 vyou prepared the permit denial on or about December
17 those from Mr. Frost? 17  5Sth?
18 A. It was after December 5th, 2013. 18 A. Yes.
19 Q. Going back to the denial letter, Bob, you 19 Q. And did you rely upon any of the
20 began preparing this I think you said around 20 information in there?
21 December 5th, is that correct? 21 A. We reviewed it, but perhaps we considered
22 A. Yes. 22 it, but it wasn’t a direct factor in -- to my
23 Q. Okay. And you indicated that you reviewed 23 knowledge, it wasn't a direct factor in our
24 the inspection reports and the complaints that we 24 decision.
22 24
1 just talked about and the request for revision 1 Q. Okay. Did the agency, to your knowledge,
2 appilication, 2 undertake any efforts to verify any of the
3 Did you review anything else in 3 statements in the letter?
4 preparing the permit denial letter? 4 A. I do not know.
5 A. 1 believe there was correspondence from 5 Q. Did you personally?
6 Senator Durbin's office and Congressman Kelly's 6 A. No, I did not perscnally.
7 office, but I don't recall any other additional 7 Q. Okay. Bob, are you familiar with the KCBX
8 information. 8 facilities in Chicago that are, you know -~ well,
g Q. Okay. And in terms of that letter, Bab, 9 et me start there. Are you familiar with their
10 or those two letters, I'm trying to find those and 10 two facilities in Chicago?
11 we'll talk about them briefly. 11 A. Yes, I've been involved with permitting
12 If you'd look at page 29, Bob. Okay. 12 both facilities.
13 You reviewed that in preparing the permit denial. 13 Q. And were you directly involved in the
14 Did you rely upon any of the information in that 14 permitting of either facility?
15 letter in preparing the permit denial letter? 15 A. I was directly involved in the permitting
16 A. I looked atit, but this letter is 16 of KCBX North, and I helped to -- I helped Mr.
17 actually dated I believe after I completed -- after 17 Dragovich prepare drafts of the, at the time, the
18 I drafted the letters initially, but yeah, I read 18 DTE Energy facility, which later became the KCBX
19 the letters. 19 South.
20 Q. Okay. Well, let me ask you this then. In 20 Q. And would you agree with the
21 terms of that, if you read this subsequent to 21 characterization these would be generally
22  you -- to preparing the initial permit denial 22 considered material handling facilities?
23 letter, did you make any changes to the permit 23 A. Yes.
24 denial letter after reviewing the letter from 24 Q. And as we sit here, do you know what kind
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1 of materials these facilities -- well, let's focus 1 Bob. That document is entitled Permit Review
2 on South, Bob., Do you know what kind of materials 2 Traveler Sheet. We talked with Mike a little bit
3 the South facility handles? 3 about this today, and one of the things I wanted to
4 A. My understanding is that they handle coal, 4 ask you about is, cerrect me if I'm wrong, but the
5 c¢oke, and at one time handled salt. § document appears to be a document that accompanies
& Q. And is that based upon your knowledge of 6 the permit from the time it comes in the door until
7 the permit application dacuments fer the facility? 7 the final decision is made?
8 A. That is based on my recollection of the 8 A, Yes.
9 permit. 9 Q. Okay. And it appears to have a number of
10 Q. Okay. And you indicated you were directly 10 categeries for information to be filled in or
11 involved in the permitting of this Neorth facility? 11 checked off during that process. Is that a fair
12 A. Yes. 12 statement?
13 Q. Do you recall what type of permits you 13 A. Yes,
14 worked on there? 14 Q. Okay. And on this document in particular
15 A. I worked on the FESOP that was issued in 15 it in fact, I would say the majarity of the
16 April of 2012, 16 information or boxes and areas to be filled in are
17 Q. And, again, you didn't indicate you looked 17 empty, and my question te you is, is that ncrmal?
18 at it, but did you look at any of that information 18 A. Yes.
19 regarding the FESOP permit far the North facility 19 Q. Okay. So a number of these items, they
20 in preparing the denial letter? 20 just may not appiy?
21 A. No, we did not. 21 A. They may not apply, that's correct.
22 Q. Do you know if Mike Dragovich did? 22 Q. Okay. And this document indicates that,
23 A. I do not know what Mike reviewed. 23 there's a notice to contact Brad Frost. My
24 Q. Okay. Going back to the permit process in 24 understanding from Mike's testimony this morning is
26 28
1 general, Bab. During the review process some 1 that has to do with environmental justice?
2 documents are prepared, and I'd like to talk to you 2 A. Correct.
3 about a couple of them. 3 Q. And can you tell me what your
4 If you'd logk at pages starting with 4 understanding of that issue is and its role in your
5 page R0O04 of the record. Are you familiar with 5 permit review process?
6 that document? I think it's five pages, Bob. Are 6 A. Environmental justice is one of our
7 you familiar with that document? 7 Director's priorities as of the last year or so,
8 A. Yes, I've seen it before. 8 and that means that for sources located in
9 Q. Okay. And is it your understanding that 9 environmentally -- or, take that back, racially
10 that was prepared by Mr. Dragovich? 10 sensitive areas or areas where the standard income
11 A. Yes. 11 is below a certain level, that we have to do a few
12 Q. Okay. And do you recall whether you 12 additional steps before we are in position to issue
13 reviewed that document befare you prepared the 13 the permit.
14  permit denial letter? 14 Q. Okay.
15 A. Before the denial, no. 15 A. Namely, we have to do some outreach to
16 Q. OCkay. Did you review it after you 16 community groups in those areas.
17 prepared the permit denial letter? 17 Q. And for the record, that was dene in this
18 A. Reviewed it, yes, after the permit denial 18 case, to your knowledge?
19 letter was prepared. 19 A. Yes.
20 Q. And do you recall when that was, Bob? I 20 Q. Okay. And so then, Bob, looking at that,
21  mean, obviously after December 5th, but do you know 21 at the bottom, is that your writing or is that Mike
22  when between that and January 17th? 22 Dragovich's? It says a copy of the denial letter
23 A. It was probably on January 17th. 23 has been sent to Legal and CASM by Bob Bernoteit.
24 Q. Okay. And then if you'll look at page 10, 24 Do you know, is that your writing or is that --
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1 A. No, that is not my writing. 1 Q. And, to your knowledge, was this document
2 Q. Okay. 2 in this case completed within ten days?
3 A. That is probably our clerk who mailed out 3 A. T have no knowledge whether it was
4 the denial letter wrote that. 4 completed within the ten days.
5 Q. Okay. And then if we look at that bottom 5 Q. And as far as I can tell here, it
6 portion where it appears, at least on the line for 6 indicates that the date the permit was received was
7 submitted to word processing, your -- Mike said 7 July 23rd, 2013, and then it says a Notice of
8 these are his initials, and appears to be yours, 8 Incompleteness deadline is August 21st, 2013, Is
9 and the date January 17th, 2014. Do you see that? 9 that -- am I reading that correctly?
10 A. Yes. 10 A. Yes.
11 Q. Okay. And so did you initial this 11 Q. Okay. But it doesn't really indicate when
12 document on January 17th? 12 this document was completed?
13 A. Yes. 13 A. That is correct.
| 14 Q. Okay. And itindicates that Mike did as 14 Q. Soit's possible that this document could
15  well. And my guestion is, earlier today Mike 15 have been completed anytime between July 23rd and
16 indicated he wasn't at work on that day. 16 January 17th?
17 A. That's correct. 17 A. That is correct.
18 Q. So did you initial it for him? 18 Q. Okay. Do you know, Bob, if this was
19 A. 1 initialed it for him. 19 completed before you prepared the permit denial on
20 Q. Okay. Bob, regarding the environmentai 20 December 5th?
21 justice outreach, do you know, is there a -- is 21 A. No, I do not know when this was completed.
22 there a regulation or a part of the Illinois 22 Q. And would Mr. Dragovich be the one to
23 Environmental Protection Act that requires that? 23  complete this document?
24 A. Idon't believe there is, but it is our 24 A. Yes,
30 32
1  policy. 1 Q. And then if we look at the next page, Bob,
2 Q. Okay. 2 it's page 25. Now that's referred to as a
3 A. In fact, I believe the policy is a result 3 Completeness Review Worksheet. Again, had you
4 of a lawsuit that we settled with a Chicago legal 4 reviewed this document before preparing the permit
5 clinic. 5 denial?
6 Q. All right. Now, Bob, I want to talk about 6 A. I believe it was in the file, but I don't
7 another -- a couple of forms that I think sort of 7 recall looking at it at that time. This
8 are involved in -- in the permit reviewing process, 8 Completeness Review Sheet is only for the
9 and if you'd go to page 24 of the record. Are you 9 construction permit application fees.
10 familiar with this page, Bob? 10 Q. Right. And it appears that it indicates
11 A. Yes, 11 at the bottom that it's going to be an existing
12 Q. Okay. And tell me what this -- its role 12  synthetic major source without changing status.
i3 is in the permitting process. 13 what do you understanding that to mean
14 A. This is a checklist that another one of 14 in relation to the permit application?
15 our unit managers, Charlie Zeal, developed a few 15 A. That means that the source is not changing
16 years ago to help the permit analysts screen 16 from a minor source or from a synthetic or major
17 applications to make sure that all of the 17 source, the fee category.
18 appropriate information had been received. 18 Q. And it indicates that they're adding 10
19 Q. And for this document is there a timeline 19 cenveyors and that they've paid the $10,000 fee?
20 or a time by which it needs to be completed? 20 Is that what that means at the end of that part?
21 A. It needs to be completed, at the top it 21 A. Yes.
22 says within ten days of being assigned an 22 Q. Okay. And the next page cf that form,
23 application that we ask that the analyst to 23 Bob, I just want to understand. It bas sort of a
24 complete it. 24 series of columns and rows for dates that final
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1 action have to be taken and it's blank. 1 Bob, which is (b)ii, the quantities and types of
2 Is that -- would that be common or 2 raw materials to be used in the emission unit or
3 normal? 3 air pollution control equipment. So your
4 A. Yes. 4 determination was that there wasn't such
5 Q. Okay. So if we go back then, Bab, to page 5 information in the application?
6 1, to the permit denial letter for denial point 6 A. Not with respect to the new equipment that
7 1i(a) you said you prepared the letter based upon 7 was being added to the facility.
8 your review, and really 1(a) to me is sort of a 8 Q. Okay. And so let's talk about that. If
9 preface to the more detailed of 1(b) denial points, 9 we can go to the application first, which is --
10  would you agree? 10 MR. GRANT: 186.
11 A. Yes. 11 BY MR. DWYER:
12 Q. Okay. And so I think the 1{b), you know, 12 Q. If you could go to page 186, Bob, that's
13 i, ii, iii, iv and v, those appear to be in large 13 where the cover letter to the application begins.
14 part taken directly from 35 Illinois Administrative 14 And did you review that letter, Bob, in preparing
15 Code 201.1527 15 the permit denial?
16 A. Yes. 16 A. Yes.
17 Q. Is that correct? 17 Q. And do you recall whether that letter
18 A. Yes. 18 indicated that KCBX was seeking to permit the ten
19 Q. And just for your assistance, Bob, we'll 19 conveyors, the stacker, and the hopper that were
20 probably be referring to Exhibit 13 there. Bob, if 20 permitted at the North facility for movement to the
21 we look at the denial letter, in particular the 21 South facility?
22 itemns that identifies in 1(b) as not being provided 22 A. Yes.
23 in the application. 23 Q. Okay. And then in the application, if you
24 The first one is information 24 could look at page 196, and in that application,
34 36
1 cencerning the processes to which the emission unit 1 Bob, it refers in response to a request for raw
2 or the air pollution control equipment is related. 2 material and material usage information to Tables 5
3 And so I just want to understand, what information 3 and 6 in the initial application. Do you see that?
4 did you need to address that that wasn't in the 4 A. Yes,
5 permit? 5 Q. Okay. And did you look at the Tables 5
6 A. The application, to my recollection, only 6 and 6 that were in the initial application when you
7 requested that ten conveyors, the box hopper, and 7 were preparing the permit denial letter?
8 the stacker be added to the source., It did not 8 A. 1 did not know what initial application
2 provide any information concerning where at the 9 was referred to.
10 facility those units were to be located. 10 Q. Okay. Did you talk with Mike Dragovich
11 Q. Now, would you agree that by their nature 11  about that?
12 these are referred to as portable conveyors? 12 A. No, I did not.
13 A. That's what was described in the July 2013 |13 Q. Okay. Is there any reason why you didn't
14 application. 14 talk to him about it?
15 Q. So would you expect them to be -- would 15 A. It's clear to me that -- or, it's not
16 you expect a diagram to show where they would be if 16 clear to me or any casual observer that this
17 they were portable and designed to be moved? 17 information -- where to find this information.
18 A. Yes, I would. 18 Q. Okay. So, to your knowledge, was Mike
19 Q. Okay. How would -- how would -- what 19 able to find that information?
20 would that -- what would that diagram show you? 20 A. To my knowledge, no, Mike was not able to
21 A. Well, the diagram could show specific 21 find that information.
22 location or a range of locations on the property 22 Q. And do you know whether Mike reviewed a
23 where that equipment may be. 23 document that had a Table 5 and 6 in his review of
24 Q. Okay. And if we look at the next paint, 24 the application for permit?
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1 A. Idon't know if he reviewed anything with 1 from the North, so I don't know exactly where the
2 aTable5oré6init. 2 equipment was going to be coming from.
3 Q. If you look In the record at -- so then, 3 Q. Okay.
4 Bob, let me ask you to look at, starting at page 4 A. For purposes of the permit, we were
5 213, and I'll represent to you that this 5 looking at 12 new pieces of equipment. They could
6 information contains excerpts from a September 2012 6 have been purchased new. They could have been
7 PTE Construction permit application. 7 relocated from anywhere.
8 Did you review this information in 8 Q. Okay. And do you recall at the August
9 preparing the permit denial letter? 9 27th, 2013 meeting that was held, do you recall
10 MR. GRANT: I'm going to disagree with the 10 that meeting?
11 representation and I'd be happy to talk about it, 11 A. Yes,
12 but [ don't think this was a 2012 PTE applicaticn. 12 Q. Okay. AndI think you were in attendance
13 If I'm wrong, I'm wrong, but our understanding is 13  at the meeting?
14  that this was a 2008. 14 A. Yes.
15 MS. HODGE: Pardon me? Say that again. 15 Q. And at that time, it's my understanding,
16 MR. GRANT: Our understanding is this was 16 correct me if I'm wrong, from Mr, Dragovich's
17 a 2008 submission. I'd be happy to go off the 17 testimony, that the State indicated at that meeting
18 record and clarify it if you'd like. 18 that the only additional information it needed was
19 MS. PAMENTER: Mayhe we should go off the 19 the equipment numbers, is that correct?
20 record. 20 A, Irecall that's what Mike asked Mr.
21 MR. DWYER: Yeah. Let's go off the 21 Steinert of KCBX, but I was not aware of what
22  record. 22 exactly was or was not inciuded in the July
23 {(Whereupon there was an off the 23 application.
24 record discussion. ) 24 Q. Okay. Well, tet me ask you then if you'd
38 40
1 BY MR. DWYER: 1 take a look in the record at page 182, and that's
2 Q. Bob, we'll try to clear this up a littie 2 an e-mail from Mr. Steinert to Mr. Dragovich.
3 bit. Looking at the page 213 of the record, my 3 Wwould you agree with that?
4 question to you is this. The information that's 4 A. Yes.
5 provided in that table on page 213 and page 214, my 5 Q. And does the e-mail indicate and provide a
6 question is, is that the kind of information that 6 list of numbers for the equipment and indicate that
7 you believe was missing from the request for 7 it's to be added from the North facility?
8 revision application? 8 A. That is -- that is what it reads, yes.
9 A. Yes. 9 Q. Okay. And so just s I understand, Bob,
10 Q. Okay. 10 did you review the e-mail that's in the record at
11 A. Because these tables were submitted well 11  page 182 before preparing the permit deniai letter?
12  in advance of the July 2013 application. They 12 A. I did not see that when I prepared the
13 would not have contained information for the ten 13 permit denial letter.
14 portable conveyors, box hopper, and stacker that -- |14 Q. And so it weould be fair te say you didn't
15 Q. Right. 15 consider that in preparing the permit denial
16 A. -- were to be added. 16 letter?
17 Q. And just for the record, Bob, tc your 17 A. I had not seen this e-mail at that time.
18 knowledge, those ten portable conveyors and the 18 Q. Okay. Did you see it subsequent to that
19 stacker and the hopper, they had been previously 19 time?
20 permitted to operate at the North facility, is that 20 A. I have seen it since I've reviewed the
21 correct? 21 record.
22 A. That's -- the cover letter explained that 22 Q. After the permit appeal had been filed?
23 they -- the equipment may be relocated from the 23 A. Yes.
24 North. It did not say that they were to be located 24 Q. Okay. So then, Bob, if we go back to the
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1 denial letter at the page 1 of the record, and in 1 tell me what type of map that you believe the
2 particular denial point 1(b)iii, it references the 2 agency needed to be able to make a compliance
3 nature, specific points of emission and guantities 3 determination for the permit application?
4 of uncontrotied and controlled air contaminant 4 A. Well, the type of map that we would be
5 emissions at the source. 5 looking for is location of the proposed equipment
6 And just so I understand, is that also 6 atthe site, We knew that the site used water
7 the type of information that was contained in 7 spray cannons, towers, and we would -- we would
8 Tabies 5 and 6 that were referenced in the 8 have liked to have seen a map showing the location
9 application, but there was not that specific 9 of the proposed equipment with respect to the water
10 information for these 12 pieces of equipment? 10 systems.
11 A. In Tables 5 and 6 that you reference -- 11 Q. Okay. Realizing -- I just want to ask,
12 May I look at those? 12 realizing, Bob, that the equipment is portable as
13 Q. Oh, absolutely. Please do. 213 and 214. 13 it's titled so it would be moved around at the
14  The conveyors are on 214, 14  site?
15 A. In addition to the information that is in 15 A. Yes, I understand that. But, again, a
16 Tables 5 and 6, I would ~- I would have also liked 16 good application would have taken that into
17 to have seen hourly process rates and emission 17 consideration and shown either an exact location
18 rates. 18 where the equipment would be or a range of areas
19 Q. For each of the pieces of equipment? 19 where the equipment would be.
20 A. Yes. 20 Q. Allright. So then if we look at the next
21 Q. And tell me why that information was 21 denial point in the letter, Bob, which indicates
22 necessary. 22 that, pursuant to 35 Illinois Administrative Code
23 A, That's necessary to compute compliance 23  201.160(a){1), no construction permits can be
24 with Section 212.321 of our regulations, of the 24 granted unless the applicant submits proof that
42 44
1 Board's regulations. 1 emission unit or air pollution equipment will be
2 Q. Okay. Now, Bob, if you look at page 213 2 constructed or modified to operate so as to not
3 and page 214, isa't that information in the last 3 cause a violation of Title 35 the Environmental
4 two columns on the right, at least for this 4  Protection -- Title 35 of the Environmental
5 equipment? I'm not saying for the equipment that 5 Protection, Subtitle B; Air Pollution, Chapter 1,
6 we were seeking to be permitted, but -- & Polluticn Control Board.
7 A. The last two columns on the right? The 7 Again, there it doesn't really tell us
8 print is kind of small, but it appears to me that 8 what you didn't have. It seems to me that the next
9 jt's pounds per day and tons per year emission 9 denial point, paragraph 3, seems to provide a
10 rates. 10  detail for that.
11 Q. Oh, I'm sorry. I misspoke. Beob, if you'd 11 A. Well, it states we didn't have proof that
12 look at the first column, that appears to contain 12 the new equipment would be constructed or operated
13 hourly rates. 13 in a way that would be in compliance with the
14 A. Okay. 14 Board's rules.
15 Q. Do you see that? 15 Q. Okay. Now, you know, you were aware that
16 A, Yes. 16 they were portable conveyors, and so the
17 Q. Okay. So, again, this is the kind of 17  determination was, you didn't have enough
18 information that the State needed and did not 18 information about how portable conveyors would be
19 believe was present in the application and that's 19 operated at the site?
20 what resulted in these denial points (b} i, i, 20 A. Wae didn't have any information to
21 i1, and iv? 21 determine compliance with Section 212,321, which is
22 A, Yes. 22 commonly known as our process waiver rule.
23 Q. Okay. And then with respect to, Bob, 23 Q. And based upon your review of the
24  denial point 1(b} -- or, 1(b)v, what -- can you 24 application and the other documents that you
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1  mentioned, that there was no information sufficient 1 control their dust.

2 for you to make that determination? 2 Q. Ckay. Well, I want to ask you about that,

3 A. That's correct. 3 Bob, then. There was -- there's a document in the

4 Q. Okay. So then if we go to denial point 4 record that you didn't indicate you'd reviewed, but

5 three, Bob, it indicates that it doesn’t show 5 I would like far you to take a look at now, and

6 compliance with 212.301, which is the Fugitive 6 it's at page 150.

7 Particulate Matter Regulation? 7 A. Okay.

8 A. Yes. 8 Q. Before now, Bob, have you seen that

g Q. OCkay. And then it goes on to say, this is 9 document?

10 based upon observations made by the Division Air 10 A. 1 saw that when I was reviewing the
11 Pollution Control's field staff and the citizen 11  record.
12 complaint forms. 12 Q. Okay. But prior to preparing your permit
13 In terms of -- I think you indicated 13 denial letter, did you review this document?
14 earlier you did review the inspection reports. Can 14 A. No, I did not.
15  you tell me what information or what observations 15 Q. And is there a reason why you didn't?
16 in those reports you relied upon in making the 16 A. It was not submitted with the permit
17 denial determination point three? 17 application.
18 A. Itseemed like there were a lot of issues 18 Q. And that was -- that was why it was not
19 with dust blowing in the area, in particular a 19 considered?
20 neighbor surrounding the KCBX South site. 20 A. The Permit Section did not have this
21 Q. Okay. And then if you can, Bob, take a 21 document,
22 look at, I think it's Exhibit 13, and I think we've 22 Q. Do you know when the Permit Section
23 got 35 Illinois Administrative Code 212.301 copied 23 received the document?
24 there. Did you find that, the regulation, Bob? 24 A. No, I do not.

46 48

1 A. Yes, 1 Q. Okay. As we sit here today, to your

2 Q. Does -- to me 212.301 appears to sort of 2 knowledge, is it possible that the Permit Section

3 layout this general prohibition against fugitive 3 never received the document?

4 matter, and to me defines pretty specifically how 4 A. Idon't know.

5 you determine that. Is that a fair statement? 5 Q. Okay. Well, I think Mr. Dragovich

] A. Yes, 6 indicated that he had seen it. Do you know why he

7 Q. Okay. And in considering the observations 7 would have seen it and you would not have?

8 made in the inspection reports when you were 8 A. No, I don't.

g preparing this denial point, can you tell me where 9 Q. Okay. Butif you had seen it, would your
10 they -- where they made the determination 10 decision have been the same? You would not have
11 consistent with what's required by 212.301? 11 considered it as part of the application of the
12 A. Idon't recall anywhere where a 212.301 12  record?

13 violation was alleged in the inspection reports. 13 A. Could you repeat the question?

14 Q. Okay. And let me ask you this. Justin 14 Q. It was a bad guestion. I'm sorry. Let me
15 terms of reviewing an application for a permit, 15 rephrase this, Bob. The document you're looking
16 what would the Applicant need to provide to show 16 at, is that referred to as a Fugitive Particulate

17 compliance with 212.3017 17 Operating Program?

18 A. 1In general the Applicant should provide 18 A. Yes,

19 the means of how they are going to control their 19 Q. Okay. And would that be a method of

20 emissions from their handling storage activities. 20 demonstrating compliance with 212.3017

21 Q. And would that -- would that be some type 21 A. Yes.

22 of process or procedure or program? 22 Q. Okay. And just to confirm, if you had

23 A. Insome cases it may. In some case it may |23 reviewed that, would it have changed your drafting
24 be identification or a description of how they 24 of the permit denial, the permit denial letter, in
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1 particuiar I guess denial point number three? 1  with respect to the document in the record at --
2 A. Not at that point, because we were getting 2 starting at page 150 and continuing until page 163,
3 complaints up until December that, from neighbors 3 was a document that you did not review before
4 that there was dust on their property and there was | 4 preparing the permit denial [etter, is that
5 dust blowing in the air around the facility. 5 correct?
6 Q. Okay. And, to your knowledge, did the 6 A. Yes.
7 agency confirm that those complaints were accurate 7 Q. And I think your earlier testimony, just
8 orcorrect? 8 to be clear, was that, to your knowledge, it wasn't
9 A. Idon't have any knowledge of that. 9 in the permit file or in the Permit Section file or
10 Q. Okay. So at that point in time, to your 10 records?
11 knowledge, there were complaints of dust leaving i A. 1don't believe it was. I believe it was
12 this property and affecting off-site property 12 submitted to our Division of Legal Counsel.
13 owners? 13 Q. And do you know why it wasn't provided to
14 A. Yes. 14 the Permit Division or your unit?
15 Q. B8ut, to your knowledge, there was no 15 A. No, Idon't.
16 confirmation that those in fact were accurate 16 Q. Okay. Have you asked anyone that
17 complaints? 17 question?
18 A. I know that our field staff went out and 18 A. No.
19 investigated, but I do not know the results of 19 Q. If you look -- if you would look at that
20 their investigations. 20 document, Bob, the very last page is a diagram, and
21 Q. Otherthan -- 21 since this is a reduction of a large blueprint
22 A. Other than what was indicated in their 22 size, it's very difficult for at least me to read
23 inspection reports. 23 anything.
24 Q. Okay. And then for denial peint number 24 But earlier you had indicated, as to
50 52
1 four, Bob, can you tell me what -- are we talking 1 one of the denial points, that you needed a diagram
2 again about the type of information we referred to 2 that would show you where the equipment sought to
3 inthe Tables 5 and 6? Is that the type of 3 be permitted would be located in relation to I
4 infermaticn that you den't believe the agency had 4 think the water cannon system, is that correct?
5 atthe time you were preparing the permit denial 5 A. Yes.
6 letter? 6 Q. Okay. And is this the type of diagram
7 A. That is correct. 7 that you're thinking should have been in the
8 Q. Bob, if you had the type of information 8 application? And I know it's difficult to read it,
9 that was contained in Tables 5 and 6 that were 9 but--
10 referenced in the request for revision application, 10 A. Yeah. Hopefully we would have had
11 would that have enabled you to make a compliance 11 something that would have been similar but maybe
12  determination? 12 blown up a bit so that it could be readable and
13 MR. GRANT: I'm going to object on the 13 understandable.
14 basis it calls for speculation, but you can go 14 Q. Okay. And based upon your review of the
15 ahead and answer the question. 15 application and the other documents you mentioned
16 MR. DWYER: I'll withdraw it. Let me just 16 earlier you reviewed before preparing the permit
17 take a short break. 17 denial, such a diagram wasn't in the infermation
18 (Whereupon there was a recess 18 that we submitted?
19 taken.) 19 A. Not with respect to the new equipment that
20 BY MR, DWYER; 20 was being added in the July application.
21 Q. Bob, we're back on the record. I haven't 21 Q. Right. And so let me ask you, Bob. If
22 done a good job of asking these questions, Bob, so 22  you had had a decument like the document we've been
23 I'm going to try tc clarify them. 23 talking about, which I'll refer to as the Fugitive
24 I think your earlier testimony was, 24 Particutate Operative Program, it's at pages 150
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through 163, would that have enabled you toc make a
compliance determination with respect to 212.3017

MR. GRANT: Let me object again based on,
it calls for speculation, but go ahead and answer
the question, if you can.

THE DEPONENT: My understanding was that
the water cannon system was not in place and fully
operational in early December, so I -- I do not
know whether or not the facility would be in
compliance with 212,301 at that point.

BY MR. DWYER:

Q. But if you had that information, would
that enable you tc determine compliance with
212.301 at or arcund December 5th?

A. It would have.

MR. GRANT: Can you, just for my
information, that information, do you mean that
map?

MR. DWYER: I mean the entire document.

MR. GRANT: OCh.

THE DEPONENT: It may have assisted us,
but I'm not sure that it would have shown

compliance.
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A. That seemed to point us in the direction
that there may have been violations of 212,301.

Q. But at the time you were preparing the
permit denial letter, reughly arcund December 5th,
there was no determination or adjudication by a
Court or the Board that these violations had
occurred, was there?

A. To my knowledge, no.

Q. Okay. All right. Did you consider or
review the complaints filed in Court against KCBX
when you were preparing the permit denial letter?

A. I had reviewed it prior to preparing the
denial letter, yes.

Q. And did you rely upon any information in
there, in the complaint?

A. May have considered some information.

Q. Ckay. Do you recall what information in
particular?

A. No, not at this time.

Q. Ckay. Bob, if we look now at denial point
five, tell me, what information did you rely upon
in preparing 5a-c?

A. We were alerted by Bureau of Land that
there was a storage pile at the site that had
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BY MR. DWYER:

Q. Okay. What other kinds of information
would you have needed to make that determination of
compliance of 212.3017

A. Ithink the fact that we were getting
complaints from neighbors, the fact that there were
newspaper articles almost on a daily basis
complaining about petcoke and the dust in the area,
and some of the problems that were being identified
in the inspection reports, I think the absence of a
lot of that information would have made us more
comfortable in knowing that there wasn’'t going to
be a problem with fugitive dust emissions from the
site.

Q. And just, again, so I understand, Bob, it

was not so much the absence of information
entirely, it was this additional information about
citizen complaints that affected your ability to
determine compliance with 212.3017?
A. It was that and the fact that we were
aware that this site was under enforcement for some
violations of 212(k).
Q. And what relation did that have to your

decision?
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vegetation growing on it, and I believe there was a
Land violation notice that had alleged that that
was a waste pile, and obviously because we thought
it was a waste pile, the thought was that the site
was accepting waste, and we had no proof of siting
approval for the site.

Q. And other than the inspection reports that
you referred to, did you rely upon anything else in
preparing denial point 5a-c?

A. I believe there was a Land violation
Notice.

Q. So you reviewed a violation notice issued
to the site?

A. Yes.

Q. By the Bureau of Land?

A. Yes.

Q. Okay. And do you know whether -- does
that inspection report indicate whether there was
any sampling conducted or analysis of this material
that was alleged to be a waste under the definition
in the Act?

A. My understanding, no, there wasn't. Let
me back up. I don't know if there was any sampling
of the material, but my understanding was that that
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1 waste pile had been on the site for more than a 1 to consider combining the two sites into one under
2 vyear, and that's why we had considered it to be a 2 a FESOP, but they were going to get back to us on
3 waste pile. 3 their final decision.
4 Q. And that understanding that you had about 4 Q. Okay. Were there any other issues
5 how long this material had been at the site, what 5 discussed at the meeting aside from the permitting
6 was that based upon? 6 issues you just described?
7 A. Based upon I believe the Bureau of Land 7 A. I don't recall at this time what other
8 inspection. 8 issues. I know Mike had questions about
9 Q. Okay. And did you have any discussions 9 identification of the new equipment. I know it was
10 with the Bureau of Land or anyone in the Bureau of 10 brought up that they were going to install more
11 Land regarding preparation of denial point 5a, b, 11  water cannons, but I don't recall any other issues.
12 andc? 12 Q. well, let me just ask you. Mike mentioned
13 A. No, I did not have any direct conversation 13 this earlier, and I just want to raise it.
14  with Bureau of Land personally. 14 Do you recal any discussion about
15 Q. And just, do you know as we sit here, Bob, 15 this, we talked about it earlier, the environmental
16 and I guess I should have asked this much earlier 16 justice policy of the management?
17 but, Bob, you are also a registered professional 17 A. Yeah. Yeah. Now I remember. It was
18 engineer, is that correct? 18 brought up that we would have to do some .
19 A. No, I'm not. 19 environmental justice outreach before the issuance
20 Q. You're not, Okay. 20 of the -- before any issuance of a permit based on
21 Bob, do you have any experience 21 the July 2013 application.
22 during your time at the agency working in the 22 Q. And you mentioned it earlier, but I just
23 Bureau of Land? 23  want to confirm. Was it your understanding that at
24 A. No. 24 the end of that meeting that all the agency needed
i 58 60
1 Q. Okay. Do you know as we sit here whether 1 to complete its review of the application was the
2 or not you can make a determination of whether or 2 equipment numbers?
3 not a material is a waste just from visual 3 A. My understanding that was requested, but I
4 observation? 4 don’'t have any further recollection of what was --
5 A. No, I don't. 5 what we committed to or if anything else had been
6 Q. Okay. Iwantto go back and ask you about 6 requested.
7 some other documents, Bob, and whether or not you 7 Q. So something else may have been requested,
8 reviewed them. 8 you just don't recall?
9 Well, fet me go back. Let me start g A. I just don't recall.
10 here. Bob, you were at the August 27th, 2013 10 Q. Okay. If you woutid look in the record,
11 meeting? 11 Bob, at it's at page 30. Had you seen that letter
12 A, Yes. 12 before, Bob?
13 Q. Okay. Can you tell me to the best of your 13 A. Yes.
14 recollection what -- what was discussed at that 14 Q. Can you tell me when is the first time you
15 meeting? 15 saw that letter?
16 A. My recollection was how to handie future 16 A. That is a letter that I drafted.
17  permitting of the two KCBX sites, whether to treat 17 Q. Okay. And did anyone else participate in
18 them as one source or two sources, and whether or |18 the drafting of it?
19 not they were to be permitted under a single permit |19 A. Yes.
20 or two permits, and whether or not they should be 20 Q. Okay. Who else participated in the
21 under FESOP or Title 5 permits. 21 drafting of the letter?
22 Q. And, Bob, do you recall whether there was 22 A. Julie Armitage, Chris Presnall, and Jim
23 any resclution on that issue at the meeting? 23 Morgan.
24 A. My understanding was that KCBX was going | 24 Q. And then let me direct your attention then
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1 to a letter before that, starting at page 11 of the 1 and indicate you needed additional information?
2 record. Have you seen that letter before? 2 A. At that point I was asked by Julie
3 A. Yes. 3 Armitage to proceed with a denial, and those points
4 Q. And did you review that letter prior to 4 were items that I had identified as being deficient
5 issuing the permit denial letter? 5 with the application.
6 A. I read through the letter prior to the 6 Q. Independent of any discussion with Ms.
7 denial. 7 Armitage?
8 Q. And did you consider any of the g A. Yes. Yes.
9 information or rely upon any of the information in 9 Q. Let me just ask that more pointedly, Bob.
10 it in preparing and issuing the permit denial 10 Were you directed to prepare the denial letter?
11 letter? 1 A. I was directed to prepare the Wells
12 A. There were legal arguments that were 12 letter, and I asked, should I prepare a denial
13 brought forth in that letter that -- that I really 13 letter, also. I asked of Julie, and she indicated
14 could not make a determination on. 14 that I should.
15 Q. Because you're not a lawyer? 15 Q. Okay. And when -- when did you have that
16 A. Because I'm not a lawyer. 16 conversation with Julie?
17 Q. Okay. Let’s go back to the permit denial 17 A. December 5th,
18 letter. I apologize, Bob. I should have asked 18 MR. DWYER: Okay. Let's just take a
19 this earlier, but I did want to ask you. [ did 19  break.
20 want to ask you, in the first -- very first 20 {(Whereupon there was a recess
21 paragraph, Bob, before the numbered paragraphs, it 21 taken.)
22 indicates the agency has reviewed the application 22 BY MR. DWYER:
23 for construction permit for the above project, and 23 Q. Bob, I'm going to hand you a document.
24 that the application is being denied because 24 Bob, here's what I've marked -- what I've marked as
62 64
1 Sections 9 and Secticn 39.2, and then additional 1 Exhibit 12.
2 regulations might be violated. 2 MR. GRANT: Give me a second. Can you
3 And what I want te ask is, to your 3 give us a second?
4  knowledge, what part of Section 9 would have been 4 MR. DWYER: Absolutely.
5 violated if you issued the permit? 5 (Whereupon there was an off the
6 A. To my knowledge, I'm not a lawyer, other 6 record discussion.)
7 than perhaps being the prohibition of air 7 BY MR. DWYER:
8 poliution, Section 9 is always quoted or referred 8 Q. Bob, I've given you a document that we've
9 to in our denial letters. 9 marked as Exhibit 12.
10 Q. Okay. Bob, back before or on or about 10 A. Okay.
11  December 5th when you indicated you started to 11 Q. Have you -- are you familiar with this
12 prepare the permit denial letter, did -- did you 12 press release, Bob?
13 consider contacting the Applicant to advise them of 13 A. No, I'm not.
14  the information that you felt was missing or 14 Q. Okay. And directing your attention to the
15 deficient? 15 fourth full paragraph, in particular the very last
16 A. No, we did not -- 16 sentence,
17 Q. Okay. 17 A. Okay.
18 A. -- at that point. 18 Q. Were you aware of this decision by the
19 Q. Okay. Did you discuss that with Mike 19 IEPA to halt permit activity that's referenced in
20 Dragovich at that point in time? 20 this press release?
21 A. No, I did not. 21 A. I was instructed to identify to Julie
22 Q. Did you discuss it with anycne else? 22 Armitage any pending permits for petcoke
23 A. Discussed it with Julie Armitage. 23 operations, but I was not aware that this was
24 Q. And why didn't you contact the Applicant 24 contained in a release.
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1 Q. Okxay. And the reason I asked about this, 1 I promise.
2 you mentioned earlier in your testimony that there 2 MR. GRANT: We don't have anything, and I
3 were a number of news reports, I think you said 3 think we're going to waive on both deps, waive
. 4 daily, containing complaints about dust and 4 signature on both deps.
5 material blowing off the site? 5 MR. DWYER: Okay.
6 A. Yes. 6
7 Q. And so I wanted to know if you also were 7
8 familiar with this one, and more specifically I'm 8
9 asking you, with respect to this press release, did 9
10 you review it or were you aware of this halting 10
11 permit activity that's referenced in it prior to 11
12 January 17th? 12
13 A. I was instructed that prior to issuance of 13
14 any permits for petcoke operations that I needed | 14
15 the approval of the Bureau Chief. 15
16 Q. And let me ask you as you sit here today, 16
17 cother than the KC8X facility, were you aware of any 17
18 other permits for petcoke facilities that were 18
19 currently under review? 19
20 A. Yes. 20
21 Q. And can you tell me what other facilities 21
22  those were, if you recall? 22
23 A. I believe there was one for Beeamsterboer. |23
24

I cannot recall at this time names of any other 24

@ = Z

1 facilities. 1 STATE OF ILLINOIS )
2 MR. DWYER: Idon't have anymore. 2 )
3 MS. PAMENTER: We just want to have one 3 COQUNTY OF SANGAMON )
4 moment. 4
5 MR, DWYER: We can step out, 5
6 (Whereupon there was a recess 6 I, DONNA M. DODD, a Certified Shorthand
7 taken.} 7 Reporter and a Notary Public, within and for the
8 BY MR, DWYER: 8 State of Illinois, do hereby certify that the
9 Q. We've just got one last question. Bob, 9 witness whose testimony appears in the foregoing
10 since December 5th has the agency issued any 10 deposition was duly sworn by me; that the testimony
11 permits to petcoke facilities? 11 of said withess was taken down by me to the best of
12 A. Not to my knowledge, 12 my ability and thereafter transcribed, and that the
13 Q. Is it possible though that they may have? 13 attached transcript contains a true and accurate
14 MR. GRANT: Are you thinking specifically 14 translation of my shorthand notes referred to.
15 Ajr permits? 15 Given under my hand and seal this 11th
16 MR. DWYER: Yeah. I'm sorry. Air permits. 16 day of April, A.D., 2014.
17 1 apoiogize. 17 Z\Q@WL’«W
18 THE DEPONENT: I'm not aware of any. It 18 ‘
19 may be possible that one of the other units in the 19 Certified Shorthand Reporter
20 Permit Section, but I'm not aware of any. 20 and Notary Public
. 21 Q. But to the best of your knowledge, the 21
22 units that you supervise have not issued any? 22 wggpﬁ%%ﬂggﬁs
23 A. That is correct. 23 MAY 18, 2014
24 MR, DWYER: Okay. All right. We're done. 24
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1 APPEARANCES: 1 TT IS HEREBY STTFULATED AND ACREED BY and between
2 MR. ECWARD W. DWYER 2 Comsel for the Petitioner arnd Camsel for the
MS. KATHERTNE D. HOOGE
3 MR. MATTHEW C. RERD 3 Respondent that this deposition may be taken in
, Dwyer & Driver
4 a at Law 4 shorthard by ONNTHIA M. @MITH, an Illinois Certified
3150 Ro.
5 Sprirgfield, Il].'l.'l'DlS 62705 5 Shorthand Reporter and Notary Riblic, ang aftervards
6 Popeared on behalf of the Petitioner, 6 transcribed into typewriting, and the signature of the
7 KATHRYN A. PRAMENTER 7 Depment is waived agresment..
Assistant Abtcrney General by
8 PHER. J. GRAENT 8 {Petitionerts Exhibit
Assistant Attorney General
9 Buresn 9 Marbers 1 ad 2 were
OffJ.ce of the Illirvis Atto
10 9 West Waghington Street, 18th Floor 10 marked for identificaticn
(11.1.@9; Illindis 60602 .
1 1 prior to the deposition by
12 s Gergl Comsel for Alr Enf 12 the Court Reporter.)
or croement erx,
Mm of Iegal Counsel
13 Tllinois Ervircmental Protect:n.m Boerry 13 (The dopnent was sworm
1021 Morth Grand Averne East
14 Springfield, Illircis 62794 14 by the Court Reporter.)
15 Ippeared on behalf of the Respondent. 15 JULIE ARMITAGE
16 16 Of lawful age, beirg produced, sworn and examined o
17 17 bemalf of the Retiticner, deposes amd says:
18 18 DIRECT EXAMINEITCON
19 19 BY MR. DWYER:
20 AIS) PRESENT: 20 o] Julie, we know each cother, but there are a
21 Mr. David J. Kolaz, P.E. 21 mumber of things that we are going to have to go through
Mr. Tom Safley )
22 22 here. But, as you kow, ty name is B Dwyer.
23 23 What we are here for today is the permit
24 24 applied for by KEX Terminals Conparyy, Case Murber




——H—E—I}FFE'H'E-FTH'H'Q-—R‘EﬁETV'EfII Plonl'<EE N4-/99 /901
, OIETRS OTILE S U"7 L7 LU1A
5 7

1 KB 14-110. I'm going to ask you save questions about 1 Attomey General's Office. The unit was also imolved
2 your disclomre that the state has provided to us and 2 in the Section 31 proocess, the oomplisnce matters that
3 about the record in this matter. 3 went through that. We, also, were respansible for all
4 But if you would just start with some 4 things other then rule meking and pure legislative-type
5 backrord. Would you state your full rame and spell S matters. So appeals, permitting-related issues leading
& your last name for the record? 6 up to and cn the heels of an appeal. Regulatory relief.
7 A Ckay. PRl nare. Julie Kay, K-A-Y, Amiitage, 7 The FESOF stardards., Varianos provisional verisnces, T
8 A-R-MI-T-A-G-E. 8 believe thet's by ard large the work that we do.

9 Q Oy, A, Julie, you work at the TEFR; is 9 0 Ckay. Ad did you supervise pecple in that
10 that correct? 10 position?
11 A orrect, Yes. 11 A Yes, I was the supervisor.

12 Q  Can you just tell me, starting with cnrently, 12 Q A approximately how mary?

13 vhat is yor cmrent title? A -- and we'll talk about 13 A Ch, six.
14 yorr duties and responaibilities in that title ard any 14 Q A were those tedmical positions or were

16 prior ones that you had at the agency. So, if we start 15 those attorneys?

16 with your qrrent position, what is your title? 16 A Attomeys.
17 A My anxent title is Chief of the Bureau of 17 Q Gy, &nd how long were you in that positicn,
18 Air. 18 Julie?

18 0 A, in that position, Julie, can you just 19 A I was in that position datirg to 1993.

20 briefly describe what your duties and responsibilities 20 Q Oy, Prior to 1993, did you hold a prior

21 are? 21 position at the agency?

2 A  On, I am respensible far the Illinois EPA AdY 22 A Between '90 ard '93, I was an air enforoament
23 follution Gmtrol Program. I've approximately a 250 23 staff attomey.

24 person staff. Ppprodmately a 75 million dollar badget. 24 Q Okay. Ard, in that position, vhat were your

6 g

1 TI'm respmaible for establishing ard inplementing 1 duties and respmsibilities?

2 policies that speak to all facets of air pollutian 2 A Ch, similar sort of dutles that I described

3 ocmtrol. So permit-related matters, compliance-related 3 before. Referring matters to the Attorney General's

4 matters, air quality-related matters, monitoring-related 4 Office. Working with the burean through the compliance
5 metters. That's the general gist. 5 pwocess as it existed at that time. Working with the

5 Q A then, Julie, how long have you been in 6 buresu on permit matters that may yield or effected an
7 that position? 7 appeal. Working with the bureau on regulatory relief

g A T have been in that position since Angust of 8 type of matters. Agmin, FESOP standards, provisicnal

9 -- Arpst 1st of 2013. 9 variances and that sort of thing.

10 Q Oy, A, prior to Agust dst of 2013, did 10 Q  Bnd, prior to that position, did you hold

11 you hold a prior position at the agency? 11 amther position at the agency?

12 A Yes. 12 A Mot pricr to, but during the window of '93

3 Q Ckay. And, again, what was -- is the title of 13 through March of 2013, I had other positicns there as
14 your prior position? 14 well.

15 A Ch, immediately prior I was wenager of the Adr 15 Q  Wnat other positions did you hold dring that
16 Enforcement Unit. 16 perded of cime?

17 Q A then, if you would describe hriefly, what 17 A So during the period of '90 -- from '93 wntil
18 were your duties and responsibilities as the memager of 18 Jjust this past August, I was always manager of the Adr
19 the Air Enforcement Unit? 19 Enforoement Unit. There were times when I did that and
20 A I was responsible for all things related to 20 other duties. So, far the pericd of 2000 to -- Fovember
21 enforcement of air pollution control. Laws ard 21 of 2000 ard -- 2000 to January of 2000 and -- of 2007, T
22 regulations. So I was irvolved in oampliance 22 was mnager of the Air Enforcement Unit, Bureau of Air
23 deteminations, enforcament determinations relating to 23 Coplisnce Section. And during the -- and during the
24 the Burean of Adr. We worked towerls referrals to the 24 period of '90 -- the period -- the period of -- I want
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1 to say it wes maybe 2003, vhen I was the Monager of the 1 them legal advice as to whether or rot a legal
2 Burean of -- of the Air Enforcament Unit and the Alr 2 reruivement was met in the application?
3 Regulatory Unit. And then theve was a pericd of time 3 A If that's what they were asking us to assist
4 between Octcber of 2000 -- yesh, Octcher of 2011 through 4 them with, we might do that, yes.
5 March of 2013 that I was -- I was the marager of the Air 5 ¢ Other than providing kind of legal advice as a
6 Enfcroament Thit ad the agency's acting chief legal 6 staff enforooment attormey, what else would you assist
7 comnsel. 7 them with? Would you -- for emnple, would you help
8 0  So, in tevms of what you just described, there B them review a calaulatimn?
9 were at least sawe time frames during your employment at 9 A o
10 the agency where you, for lack of a better term, would 10 Q would you help them review the completeness,
11 have two positicns? 11 vhether ar ot all of the infommetion required by that
12 A Two. Maybe three. Yes. 12 type of permit was present in the application?
13 @ During those pericds -- ard leb's start with 13 A We could get inte that at times, yeah.
14 your initial position at the agency. Did we cover your 14 Q Ckay. So then, in your next positicn, I have
15 initial positicn? 15 really sort of the same questicns. In yoor next
16 A Yes. 16 position, did you have the respansibility or -- ar the
17 Q Ckay. So starting with your first position 17 cpportunity to review permit applications?
18 at the agency. In that position, did you review permit 18 A The rext position being --
19 applications? 19 Q Your nest --
20 (Pase. ) 20 A e went from Air Enforcement to the Conpliance
21 A Tt deperds on what you mesn by the teom 21 Section.
22 review. 22 0 Al right.
23 0 well, tell me, if you can, during your initial 23 L I think less, though, in the xole as the
24 position there as the air enforcement attcemey, wWat -- 24 manager of the Corpliance Unikt.
10 12

1 what you would do with respect to permit applications, 1 Q  Ard then in your next position?
2 if aything? 2 A 'The rext position being Chief Iegal. Mot at
3 A We -- I at times and the staff that warked for 3 all, o, Mot in the conkext of serving as the agency's
4 me particularly in the Air Enforcament Thit at times 4 (hief Legal Counsel.
5 reviewed permit agpplications in concert with permitting 5 Q A, dudng sore of that pericd, T thirk that
6 staff to assist them in their responsibility. 6 you mentioned that you were wearing two or three hats?
7 Q  wWould that inchude their responsibilities 7 A Wenower the air enforcement hat was on,
8 related to issuing a permit? 8 that's the cmbext in which the quote, unguote reviess
9 A Yes. 9 mey at times ooour.
10 Q Oy, A, in that process, would you -- 10 ¢ Okay. But would that be the only time when
11 would you actually take the applicaticn ard rewview the 11 you were wearing or assuming milbiple titles?
12 adequacy of it or the corpletencas of it? 12 A Yes,
13 & There are times we would be locking at such a 13 Q  Ckay. Ard then when you were -- ard I'1l say
14 thing, but -- but it would mot have been our 14 promwted, if that's correct, to your rext position, at
15 respmsibility te -- it is a permit aralyst in the 15 that point in time, would a part of your jcb or duties
16 Permit Section responsibility to -- to review that 16 and respongibilities imolve reviewing permit
17 gpplication. Bub we would oftentimes lock at those 17 applicacions?
18 things. 18 A It's -- ag the Chief -- well, as the Chief of
19 Q Oy, A do you recall for vhab pupose you 19 the Bureau of Air, I wouldn't say that it's ae of the
20 would lock at a permit application when you were on the 20 expressed duties. Bub I would say that my jab is to
21 enforcement unit? 21 overses the activities that ocour under me.  Ard &
22 A  Agin, to assist the permit spalyst in the 22 yegh, that's how I would,
23 Permit Section in the performance of their duties. 23 Q ALl right. That's fine. I just want to
24 Q In temws of assisting them, would you provide 24 ewitch over, Julie. Let's just talk about -- excuse me
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1 -- youor educational backgraad. I know that you are a 1 case?
2 lawer, but, for the record, we need to walk thragh 2 A Mo
3 =ome thimgs. 3 Q Do you recall what type of proceeding it was?
4 Can you tell me when you received your law 4 A It was in trade secrsts,
5 deqree? 5 Q0 A did you testify subsequently at arry kind
[ A In 1988. 6 of hearing, aduinistrative cr judicial?
7 0 Okay. Anrd that was from the Scuthern Illinois 7 A Mo,
8 University School of Law? 8 ¢ Other than that, have you ever testified in an
9 A Correct. 9 aduinistrative o judicial proceeding?
10 Q  Ard, priar to that, I assume that you received 10 A Mo
11 an undergreduate degree? 11 Q Okay. let me show you a cople of docurents,
12 A Yes, 12 qulie. The first document is marked Deposition Exhibit
13 0 2 can you tell me the school ard when? 13 17. Amd, if you would, just take a lock at that, Amd
14 A Ch, 1985. From Bradley University. 14 you know T will represent for the record, Julie, that
15 Q Axd can you tell me Wat was your najor? 15 that's a Notice of Disoovery Depasition that wes
16 A I have a Badelor of Scierce in Finanoes. 16 directed to you throgh yor lawyer, Mr. Grant. Ard
17 Q Cay. Ad any minor? 17 that's composed of four pages.
18 A Mo 13 Ard oy first question to you is hewve you sean
19 0  wWere were you -- where were you first 19 this doourent before today?
20 arployed after you gradmted from law school? 20 A Yes.
21 A The Attomey General's Office. 21 Q Ckay. And can you tell me the first time that
22 Q Oy, Can you tell me -- chviously we both 22 you saw the document?
23 know a lot of this, kit can you tell me vhere you were 23 {Pause, )
24 first assigned, what division? 24 A I want to say about a week ago.
14 16
1 Ak Ashestos Litigatim. 1 Q0 Okay. A oo you recall who movided you with
2 0 Ad how lag were you in Asbestos Litigation? 2 that document?
3 A INot quite two years. Between a year ad a 3 A I believe Jim Morgan.
4 half ard two years. 4 Q A, again, just for the record, Mr. Murean is
5 Q A did you go to ancther division at the AG's 5 an attarmey at the Tl1lincis EPA Buresu?
6 office then? 6 A Ccrrect.
7 A M. But, near the tail end of ay time in the 7 Q A directing wxor attention specifically,
8 asbestos litigation, I was doing general law cased. 8 Julie, to the -- ard T apologize as it's actually a
9 O So then, from the Attomey Ganeral's Office, 9 five page docurent and mot four pages. Let me direct
10 did you then move to enployment at TEFA? 10 wour attentian to the last page =0 we @n kind of
11 A Yes, 11 digpense with a oouple of issues we just nesd to get m
12 Q Cay. Julie, have you ever given a deposition 12 the record.
13 befare today? 12 That document is titled Deposition Rider To
14 A Yes, Onoe. 14 Julie Armitage. And it specifically requests that you
15 Q0 Cay. Can you tell ne when that was? 15 bring suwh documents omsisting of three ctegories of
16 (Pawuse.) 16 informatian with you to the deposition today. T just
17 MR, DWYER: If you recall. 17 want to confirm that you have seen that before today and
18 THE CEFCNENT: Ko. Jt's been a few years. I dm't 16 that was approxdimately a week ago?
19 ramerber exactly wWhen it wes. 19 A Yes.
20 Q But was it vhile you were aployed at IEPA? 20 Q Ard just s0 we get this on the record to
21 A Yes. 21 omfirm this, have you hrought any decurents with you
22 QO  Ad did it relate to your work at TEFA? 22 today that are responsive to those three requests?
23 A Yes. 23 A Mo.
24 Q0 Do you recall whether it was an enforcement 24 ¢ Acd can you tell me wy you didn't provide
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1 those doouments teday? 1 therein.
2 MS. ERMENTER: Actually, I'm going to answer that 2 MR, DWYER: Ard is part of the dbjection based upon
3 questim. For the record, we have a pending motion 3 privilege and predecisicnal deliberative prooess?
4 protective crder, which is on appeal. This was ssrved 4 MS. FAMENTER: Yesh. Both attorney, client
5 after the issue cr at least meybe oontemporanecusly with 5 privilege and predecisicnal deliberative process
6 Mr. Halloran's April 8th order, We would sesk the 6 privilege.
7 position that whatever ruling of the board that gets 7 MR, DWYER: Bnd just to be clear, if I were to seek
8 issued in respose to ar inkerlocutory appeal would 8 to ask Ms. Ammitage any questiens about ik, Gounsel,
¢ aply to the documents requested with the Depoeition 9 would instruct the witness not to answer ary guestions?
10 Rider. & T would instruct the witness not to answer 10 M5, FAMENTER: That's ocrrect.
11 due to that pending issue before the beard. 11 MR. DWYER: All right. The next doarent brat I
12 MR, DWYER: S0 that takes care of that. 12 woald like you to take a lcok ab, Julie, is Exhibit --
13 And then the next dooument T would like you to look 12 it's marked Exhibit 18. Let me show you a aopy of that
14 at is -- let's get through this one so we can take care 14 document. Ard would you take a lock at that ard tell me
15 of these issues. Iet me show you what what's been 15 once you've had a dhance to lodk at ik, Julie?
16 marked as Deposition Exbibit 2. And I will ask you 16 (At which time, said
17 agadin before today have you seen that document? 17 " exthibit was reviewed
18 THE DEFCNENT: Not that I recall. 18 by the deponant.)
19 O Ckay. Pd I -- again, I will represent, 19 THE TEFQRENT: Ohay.
20 Julie, that that's -- that doaurent amsists of a over 20 MR, DWYER: Prior to today, Julie, had you seen
21 letter that I -- that is addressed to myself amd other 21 that dooament?
22 lawyers here at my fimm from Hacie -- from Ms. Pamenter. 22 A Yes.
23 Ard it indicates -- the cover letter that's attached is 23 Q  Ckay. Can you tell me when you first saw the
24 what's referred to as a privilege log. A, bor the 24 doanmEnt?

18 20
1 record, I will represent that the log consists of a 1 {Panse. )
2 series of rows and colums that idencify the name of 2 MR, DWYER: »Ard maEybe to be more specific, to ke
3 saecre wo sent an e-tail, those wo received it, the 3 helpful, the first page is a MNotice of Filing of the
4 date of the e-mail or docurent, a brief description of 4 Respandent's witness disclosure. And then the next two
5 it ard then there is a serialized mubering of each of 5 meges I'1l regresent oontain the actual Respordent!'s
& the documents in the last colum. Would you agree that 6 witness Disclosure. Ard more specifically T will ask
7 that's a fair statarent of what the docrent is or what 7 you have you seen Page 2 ard 3 of Exhibit 18 before
8 it cntaing? 8 today?
9 A Yep. 9 (At which time, said
10 Q  Ckay. Now just for the record, if T were to 10 exhibit was reviewed
11 -- I would like to ask you some questicns about this i} by the deponent.}
12 document. 12 TE CEFRENT: Yes.
13 M5, ERMENIER: And T will cbject on two bases. 13 MR. IWVER: Okay. Ard divecting your attention to
14 (e, the privilege log itself is right now the subject 14 Parsgraph 2 at the botton of Page 2 of the exhibit.
15 of a Motion for leave o File an Amendment to the Motian 15 That indicates that the Respondent, wo is the Illinois
16 to Sgplanent to include the actual privilege log in the 16 EFA in this case, may call you a8 a witress in response
17 administrative recced. Qertain of the docurents 17 Lo KOBX's case in chief at hearing. 2And it identifies
18 contained within the privilege log ave the subject of 18 you axd your aurrent title.
19 other moticns that are penrding before the Hearing 19 A then it -- it states, begimming at the bottom
20 Officer ad the beexd. Given that situatien, with 20 of Page 2, To the extent that it may be considered
21 everything in terms of the privilege log and the 21 opinicn testimoy -- ard it goes oan to recite that you
22 dooments therein, wntdil we will get a xuling an ik, I'm 22 would temder an opinden. And so Jjust stopping with that
23 going to instruct the witness not to answer questions 23 part, Julie, can you tell me -- I'm trying to understand
24 with respect to the privilege log and the document 24 what that means that -- to the extent that it may be
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1. cmsidered an cpinion testimony, is -- is there a 1 participated in discussions about. And Tnow —- I
2 question adbcut whether or not you have an opinicen 2 apologize. let's focus just on Paregraph 2 of the
3 that's been disclosed here today? 3 docarent.  With shom did you discuss ie?
4 MS. ERMENIER: C(bject to the extent that it calls a A ILegal comsel.
5 for a legal oonclusion. 5 Q Ckay. When you say legal camsel is that a
|3 You can answer if you know. 6 single peraon?
7 THE TEFQHENT: To the extent part, I have an 7 A MNo. T believe that -- I believe that there
B8 cpinin. The question is whether the cpinion positions 8 were three attarmeys present,
9 e cr wy testinomy more as an expert witmess or a fact 9 Q  Ckay. A, please, tell me vo those
10 witmess. 10 attameys are or were?
11 MR. DWYER: Ckay. And I guess -- eo let's clarify 11 A Katie, Chris ard Jim.
12 that. Is thig being terdered as an expert cpinicn by 12 ¢ A just, for the record, you are irdicating
13 the -- by the Respondent here today? 13 Ms. Parenter, Mr. Grant ard Mr. Morgan?
14 MS. PAMENTER: That mey be a question for Comnsel. 14 Yes,
15 We have terdered her ag an expert witness to the extent 15 Q A tell me when -- when that discussion took
16 that the cpinicn that is being given may serve as an 16 place?
17 expert cpinian. 17 A I wuld say - I dn't remarber the exact
18 MR. IWYER: Ckay. I'mnot sure -- ckay. Well, 18 date
19 we'll try to work with that. 2nd we mey have to revisit 19 Q Well, T mesn would it be fair to say that it
20 it, But, for now, Julie, let me ask you ecme questians 20 was scretime prior to April the 4th?
21 about the document. 21 A Yes.
22 Do you recall when you -- again, I mey have asked 22 Q Is it possible it was an April the 4th?
23 you this befare. And if so, my apologies. Do you 23 A Mo, T thirk it was before Fpril the 4th,
24 recall vhen you first saw this? We are talking abouk 24 Q@ Ckay. To the best that you can recall?
22 24

1 Pages 2 ard 3, 1 A I want to say it was a day, maybe two before.
2 THE DEEQMENT: 1 saw it in draft form and then T 2 ¢ All right. That's fire.
3 again saw it in final form. 3 And do you recall how lorg that discussion
4 Q Do you have a oopy of the draft form with you 4 was?
5 today? 5 Sarewhat krief.
6 A Mo, 6 Q  Were there more than ane discussion about
7 M. DWER: Ckay. Do you have a copy of the draft 7 Paragraph 2 of the exhibit?
8 Form? 8 A No.
9 MG, BEMENTER: That would be prepared by legal 9 Q A just to emfirm, you did not draft this
10 comsel ad we catend privilege. 10 dooument itself, but you were familiar with what is set
11 MR. DAYER: T thirk -- if she's being tendered as a 11 forth here in Paragraph 27
12 amtrolled expert witness, I thirk itts subject to 12 A Correct.
11 disclosure. So I'm reguesting it. That's fine if you 13 Q Ckay. Ad, in this opinicn that is in
14 wart to decline that, hut I would request a copy of 14 Paragraph 2 of the exhibit, the first part of it states
15 that, 15 that the KCBX Terminals Copany did ot present
16 0  Ard so you first saw it as a draft before it 16 sufficient infonmaticn to the Illinois EPA in support of
17 came into its Einal form? 17 its July 23rd, 2013 oonstruction permit agplication to
18 THE CEFCMENT: I belicve so. 18 establish that the facility located at 10720 South
19 Q  wnich is Exhibit 18. 19 Burley Avene in Chicago would nob cause a violation of
20 Did you participate in prepacing this docurent 20 the Illimpis Ervdrormental Protection Act ard the
21 at all? 71 corresponding regulations. And then it identifies a
22 A I didn't write amything, but I participated in 22 specific sectim of the Illinois Envircrmental
23 the discussion. 23 Protection Act ard a series of regulaticns. I will
24 Q0 Oy, A just tell me with whom you 24 refer to them as air vegulaticns. Is that fair?
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1 A Yes. 1 uen in that portion of yar opinicn that indicared that
2 ¢ Ckay. And it goes on to say that if -- that 2 the permit application didn't conbain sufficient
3 -- that the determimation is that -- well, strike that. 3 information to demonstrate it wouldn't cavse a violaticn
4 The last sentence of the opinicn states that 4 of Secticn 97
5 the basis for yar cpinion is the administrative reoord. 5 A I believe s0, yes,
6 I want to scrt of switch that amd talk a little bit & Q  Chay. First, let me ask you this, when you
7 about it because it's -- well, let me represent to you 7 state, in your cpinion, Section 9, can you tell me --
8 that in front of you is a docurent that's been warked as 8 can you be more specific, Julie? which portion? 1 mean
9 Exhibit 3. Julie, if you would take a lock at that amd 9 wld you agree that Section 9 has several subsections?
1¢ tell me if that appesys bo be a oopy of the 10 A Yes,
11 adninistrative record that's referred to in yor 11 Q Al so, vihen you say Section 9 of the T1limois
12 cpimian? 12 Eviromental Protecticn Act, is your cpinion that all
13 (AL which time, said 13 subsections of Section 9 would ke violated if the pormit
14 exthiibit vas reviewed 14 application had been granted?
15 by the deporent.) 15 A o
16 THE CERCMENT: It appears to be the administrative 16 ¢ Ckay. Can you tell me which section or
17 record. 17 sectins you believe would have been viclated?
18 M. IWYER: Ckay. And so then in locking back at 18 A I believe Section % A would have been,
19 yor cpinicn -- I dn't went to recite it again 19 0 Al is Section 9 A a prchibition against
20 umecessarily, bub it appears your cpinion is thet thee 20 causiryg, toreatening or allowing air polluticon?
21 wasn't sufficient informaticn in the applicarion te the 21 A Yes.
22 agarvy to establish that the facility wouldn't cause a 22 Q  Ad so then let's foous mze on the deouents
23 viclaticn of -- of, first of all, the Secticn 9 of the 23 with respect to that part of your gpinian. Let's start
24 Act ard then the regulations that we talk aboub. So 24 with using the record rurbered pages --
26 28
1 taking those in pieces, can you first tell re, Julie, is 1 ME. PRVMENIER: I'm scrry to intermupt, but I want
2 yur cpinion based upm all of the doouments in the 2 to clarify ane thing., When you said whether Section 9 A
3 administrative record? 3 would be viclated if the permit were granted, did I hear
4 R Yes. 4 the question aorrectly?
S Q Qkay. So then -- then assuming that, please 5 MR, DWYER: I aouldn't tell you wnless ib's read
6 tell me, with respect to the determination that the 6 back.
7 permmit application submitted did rot dennstrate it 7 MS. EPMENIER: Because I dn't believe that, that
8 wouldn't cause a violaticn of Section 9, I would like 8 is her opinicn in terms of whether there was sufficient
9 you to tell me specifically which documents in the 9 informaticn in the applicaticn as to vhether granting
10 reocord you reviewsed to form that opindan? 10 the pemit would ot canse a vidlation.
11 (A which time, said 11 MR, DWYER: Of 9 A. That's —- yeah, that's what T
12 exhibit was reviewsd 12 thognt I asked. I think so. That's what I intended.
13 by the deponent.) 13 M5. FRMENIER: Okay. I just didn't want her to
14 M3, PRMENTER: Do you want tabs to kesp track of 14 helieve that she was answering the question of whetler
15 ‘'em or, as you find them, do you want to tell him 15 the pexmit application was granted would cause a
16 because there is a lot there? 16 wviclaticn of 9 A, So --
17 MR. DWYER: let's go off the reoord for just a 17 MR. DAYER: It mey be fair to rephrase it again
18 secrd, 18 just so T understard, Julie. And I will try to restate
19 (Short recess was taken.) 19 that. With respect to that porticn of your cpinicn
20 MR, DWYER: Gkay. let's go back on the record, 20 which states that KB did mot present sufficient
21 THE TEFCIENT: All right. 21 information to the Illinois Erviramental Protection
2 0 Oay. let's start with -- have you had a 22 Agency in suppart of its application to establish that
23 chance to lock through the record amd identify the 23 the facility would ot cause a violation of Section 9,
24 doanents that you belisve that you reviewsd ard relied 24 you were referring to Section 9 -- Subsecticon A of
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1 Section 9 of the Act? 1 elimirate oxr cmoern for -- for air pollutian.

2 THE DERCKENT: Yes. 2 Q Okay. Ard just again —- and you tell me if

3 Q Ckay. So my guestion to you now is -- well, 3 this is incorrect. So it could have been actual

4 let's lovk at the record.  You've tabbed a mumber of 4 equipment?

5 pages in the record. ILet's start fran the keginning of 5 A (Nods affirmatively.}

6 the record. bhat is the first document that you relied 3 ¢ Or it oould henve altermatively ar in

7 wm in -- in meking that cpinion and the pege runbers? 7 coabimation also have been policies, practices or

8 A The first dooument is ROC0O1L. 8 procecioes?

9 Q Al what is that document, Julie? 9 A Yes. It cwild -- yes,

10 A It is XEX's response to the agercy's letter, 10 Q  Ard that was again in referring to the first
11 It's labeled response to Decenber 10, 2013 letter. 11 document -- well, you know we dhould go back amd clean
12 Q Al what aboub that document or what 12 this yp in the reomrd. Starting with Page 11, what is
13 informmatim in it did you rely upm? 13 that document, Julie?

14 A wat I would say is it's more zbout whak 14 A It's a letter fran -- from XEX to the Permit
1S isn't here -- 15 Section Marager on Hodge, Dwyer & Driver letterhead
16 Q Ckay. Tell me -- 16 labeled Response to Decenbexr 10, 2013 letter.

17 A -- than what ig. It's -- the position wes 17 Q Ard is that December 10, 2013 letter -- would
18 that thig letter didn't adequately address the concem 18 you be comfartable referring to the letter as the Wells
19 at issue. 19 letter?
20 Q Oy, What -- what -- what wasn't in that 20 MR. GRANT: It's 2014.
21 letter that you believe that the agency needsd? 21 MR, [DWYER; The response is 20147
22 A We needed something that would demanstrate 22 MR. GRANT: ©Ch, ignore me, (ot Reporter.

23 that the achwl or threatensd 9 A -- that we believed 23 MR. DWER: Ard so stayirg with that then, the

24 KCEX was causing or threatening or allowing would ot be 24 docurent dhat we've been talkdng about starting at Fage
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1 esmcerbated or would mot antime to exdst and would not 1 11 was the response to what T have referred to as the

2 be eacerbated by the issvance of the pending pexmit 2 Wells letter. A you indicated that the information

3 transacticn. 3 that you believe axild have or would have assisted the

4 Q A vhat would that have been? 4 agency would have been some information regarding

5 MS. PAMENIER: bijection. Calls for speculaticn. 5 physical equiprent or amtrol of the equipment for

[ You can answer 1if you know. 6 fugitive emissions and, or some types of policies

7 MR. DWYER: That's fair. 7 practioes <r procedures?

8 Q  Wat type of informetion would that or could 8 A Yes.

9 that have been, Julie, that would have addressed that 9 0 Ckay. Is there anything else that you believe
10 omeoem you hene stated? 10 would have been -~ would have addressed that conoern of
11 THE [ERCNENT: To o mind, it would have been 11 the agency?

12 something that would have addressed fugitive dust 12 {Pause.)

13 emissions fram the varicus activities at the facility. 13 MR, DWYER: That could have been in this letter and
4 Q  Axd just so I'm clear would -- do you mean 14 was rot?

15 something in the form of air pollution aontrol 15 THE DERCKRFNT: T address fugitive concerns, by amd
16  eguipment? 16 large, it would be adiressed in that general type of

17 A It oould be. 17 way.

18 Q0 Gy, Wat else owld it ke? 18 ¢ Ckay. And so then let's go to the ned

19 A It oould be -~ it osuld be amy rumboer of 19 dooument that you have tabbed or werked. And if you

20 measumes. The ancerns were for fugitive emissions and 20 aould tell me the page?

21 potential fugitive emissions related back to storage 21 A Ckay. The next -- the next letter is a letter
22 piles, caweying, loxding, wilcading and tracking. And 22 dated Decenber 18, 2013. BAgain, a letter to the Permit
23 g0 the conecern was that those potential points of 23 Soction manager Crom KB on Hodge, Dwyer & Driver
24 emissions had ot adequately been addressed so as te 24 letterhwad. It's the initial response to the Wells
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1 letker. 1 A Mo, I do mob koow,
2 Q Cy. And vat in there did you review ar 2 Q And do you koow by whom the doaument was
3 rely vpon in your determination with respect to the -- 3 corpleted?
4 to the permit -- the permit application ot providing 4 A I have reason to Lelieve it would have been
5 enough informetion to demanstrate thab it wouldn't 5 ocorpleted by Mike Dragovich.
6 cause, treaten ar allow a violation of 9 A? & Q  Ad =, if we go to the next doourent that
7 A Well, agmin, here there is virtually rnothing 7 you've tabbed, if you omald just tell we what page of
8 that is respsive to the issue of fugitive dust. Now 8 the reaord that is.
9 it's largely a request amd/or offer of aditional time 9 A Ch, K29,
10 to respaxd to cur Wells letter. 10 Q Oay. b tell me what that docurent is,
11 Q Ckay. So the letter was seeking additional 11 Julie?
12 time to respond to the Wells letter. Ad so is it fair 12 A This is a letter to the IEFA Director,
13 to say that it might -- that it doemn't -- well, do you 13 Director Bomett from Ssratcr Durbin and Congresswoman
14 think that it attenpted to substantively respond to the 14 Kelly exqpressing -- well, that's what it is.
15 Wells lettex? 15 Q Did that -- tell me then what in that letter
1% A ™. But I anmsidered it. It's omsidered a 16 you -- you relied vpon or bassd vour opindcn an with
17 part of the record. 17 respect to the insufficient infarmation in the
18 Q (Nods affirmmatively.) . 18 application in relation to potential or threatened 9 A
19 A A, as a part of the record, that doesn't 19 violatien?
20 speak to the issue of oocern. So I necessarily am 20 A This letter was speaking to the oowern for
A putting it inte the pot of infommation that I would have 21 the ajr pollution in the facility,
2 looked at for this fugitive dust issue, 22 Q Gy, And, vhen you say ocooerns, does --
2 Q A1l right. And then, if we go to the rext 23 does the letter identify what those concemms are?
24 tabbed document, what page is that Julie? 24 A It touches vpon them, yes.
34 36
1 A  (Ch, RO -- R24, 1 Q Ckay, And did you agree and -- ard aoept as
2 Q A what is that decuvent, Julie, R 247 2 accurate ard truve all of the stataments in that letter?
3 A That's an Air Permit Applicaticn Completencas 3 A We -- we acoepted that it was an expression of
4 Screening Checklist. 4 amxermn for the air pollucion from the facility.
5 Q A vhen did you first see that document? 5 Q  But did you seek to verify any of the
6 A I actually did not see this doourent wntil T 6 statemnts in there as far as their veracity?
7 locked at the administrative record. 7 A Not necessarily, ro.
8 Q b vhen wes the fivst time that you reviewed B @ Ckay. And, Julie, when did you first see that
9 that? 9  docurent?
10 A then I saw this written dooument as it appears 10 A On or about Decenber 16th.
11 here. I saw it when T locked at the adninistrative 11 Q  Ard is that the date of the letter?
12 reoord say a week or SO ago. 12 A Yes.
13 Q  All right. And, again, with respect to that 13 0  Ard did you discuss that dooument with amene
14 page of the recard, what -- what in there do you believe 14 at the time that you first saw it?
15 suported your detevmination of insufficient 15 & vhen the letter — I don't quite recall
16  information? 16 eactly how I came into possession of the letter, but
17 A There is at least two indications here that 17 upon receiving the letter, I moted that this letter
18 the application was mot oorplete. Item 11. The 18 should be put to the permit record on the pending
19 quegticn: is if the permit was due today, could you write 19 construction pemmit transaction.
20 an enforceable permit with the informaticon provided in 20 Q  Ihe letter is adiressed to the director of
21 the aplication. Answer options are yes, or o <r not 21 e ageney; is that correct?
22 applicable in the answer mode. And the answer was 1o. 22 A Yes.
233 Q Al & you kow when that docurent wes 23 Q Arxd, as we sit here today, o you know if you
24 completexd? 24 received this from the divector or from sareme else?
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1 A I assure that I received it from the dirvector. 1 about the letter?
2 A I know that this is my handwriting up bere in the 2 A Mo
3 omer, 3 Q  Cay. Did you have any oxrersations with
. 4 Q Is that the handwriting up in the upper 4 Serator Dirbin or Chrgresswoman Kelly about the KCEX
5 right-hand cormer of the record? 65 facility or the permit ar arything related to the
6 A Correct. 6 Eacility?
7 Q Did you have any discussions with the Director 7 Neither of them individually, ro.
8 about that letter? 8 Q  But collectively?
9 A Yes. 9 A Mo, not collectively either.
10 Q  Ckay., A kell re when did you have that 10 Q  Did you have discussions with arybody an
11 discussion? Was it on Decenber 16th or at or near that 11 Corgresswomen Kelly's staff or Semater Durbin's staff
12 time? 12 about the permit application, about the KBX site or
13 A AL or near thac time, 13 anything related to that?
14 Q Can you tell me the substance of that 14 A  Ch, conersations were had with persons from
15 discussion? . 15 Seratcr Durbin's office.
16 A Ch, it would have been -- it really would have 16 Q Ckay. And do you recall when those
17 been primarily in two records. One, that we hed an 17 conversations tock place?
18 additicnal expression of ooeern for air pollution from 18 A I kow that they coourred post referral of
19 the facility. And, two, it was with regard to getbting a 19 KCBX to the Abtorney General's Office for enforcament
20 draft response to the letter prepared. 20 action because I know ane of the conversation pieces was
21 Q Ckay. And did you, in fact, prepare a 21 that we had made that referral and that action wes being
22 respanse to the letbex? 22 porsued through the AG's office against KOEX.
e} A I know that a response was prepaved ard I know 23 Q  Julie, 4o you have ary idea -- I mesn T will
24 that -- that I worked with people on praparing that, 24 submit to you that I have locked through the record and
38 40
1 0 And with whorn did you work on preparing the 1 I don't claim to know it by heart, but I don’t recall
2 respmse? 2 seeing a oopy of IEPA's respanse to this in the record.
3 A I wEnt to say that I was warking with 3 Heve you seem a response to this letber?
. 4 legislative staff. 4 A I believe there is one.
: s Q  Ckay. And, as we sit bere teday, you dn'k -- 5 QDo you know why it wesn't included in the
I 6 do you recall whether or not the Director assigned you & record?
7 or asked you bo Lake any action with respect to the 7 A I don't beliew that we relied upm it in
8 letter that wa've been talking about? 8 meking our permitbirg determiration.
9 A Ch, she did mot ask for me to take ary 9 Q  But you did rely upon the letter that we sent
10 particular action, ro. 10 to you?
11 Q Wo mede the determination to prepare a 11 A Yes. We thought it gcke to concerns for 9 A.
12 response to the letter? 12 Q So then, if we move to the next document that
13 A She did. 13 you heve marked, what page is that, Julie?
14 Q Ckay. 14 A It's R30.
15 A It's -- it's stardard protoool for us to 15 Q  Ckay, Ard can you tell me just briefly what
16 regoord to a letter of this type with a letter, 16 that docuament appears to be?
17 Q Arxd gshe -- axd I want to be clear, but ghe 17 A Ch, it's cur Wells letter,
18 didn't divect you to work an the respmse? 18 Q  Ckay, Ard if you would, again, tell me what
19 A Ko, 19 in there did you refer -- rely upocn in meking your --
20 ¢  Ckay. Do you know if a response was ever sent 20 you kow in terdering your opinion that the information
21 to the letber? 21 in the applicatiom you received was insufficient to
22 A I believe ae was, yes. 22 demmstrate that if you issued a permit it would cause a
. 23 ¢ A just to finish up, did)meuer}Hveéry 23 wviolation of 9 A?
24 conversations with Semator Durbin or Congresswoman Xelly 24 A Tre thought would be that the dust ooweying
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1 to ¥EX -- that we have covems for air pollubion and 1 A Uhhuh,

2 inktended to factor that intc o permit transaction. 2 Q Gy,

3 But it also spoke to land issues as well, 3 A The things that we lacked at were fugitive

4 Q  Right. 2Ard d&id -- just my understanding of 4 dust plans from other facilities. California

5 the letter was that it also notified KOBX that the state 5 regulationg., Things that would potentially give us

6 would be omnsidering edditional information in weking 6 insight into measures that oould be taken to address

7 itg permit decisian? 7 fugitive dust.

8 A Corzect. 8 Q Oy, Let's focus an -- I think that I

9 Q0 A is it fair to say that it irdicated that 9 recall, but, Julie, is the date of that letter Decerber
10 it would ke considerdng citizen oorplaints? 10 the 10th of 20137

1 B Yes. 11 A Yes,

12 Q0 Oay. And did it irddicate that it would 12 Q Al right. Amd is the signatcry of that

13 oonsider anything else? 13 letter -- is it Mr, Raymoxd Pilapil?

14 A It irdicated that it would amsider field 14 A Yes.

15 inspection reccrts. Seweral of those. Citizen 15 Q  ard before Decerber 10th -- well, before today
16 conplaints. Cther available information, And then, 16 had you seen that letter?

17 also, like I said before, we wuld omsider the land 17 A Yes.
18 issue as well. 18 QO Okmy. Ard did you see that letter an -- prior
19 0  Iet me just go back to that ae category you 19 to Pegenber the 10th?

20 menticoned -- and cther available information. wWhat -- 20 A I--Idm't--1I--Inay have seen a draft
21 vhat dees that refer to, if you know? 21 of it

2 A Well, in the amplaint, it is as duly 22 QO  Butb -- and that's actually what I was going to
23 specifically mentioned in next paragraph, but arquably 23 ask you. Did you -- o the extent that you ¢an recall,
24 it would be included in the information mentioned or in 24 did you participate in the drafting of the Decenber 10th
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1 the paregraph mentioned sbove in the other categories. 1 what weve referred to as the Wells letter?

2 o} As we sit here right now, Julie, o you know 2 A I did rot draft the doourent.,

3 wat other available information means or what that 3 @  Ckay. Let me ask you this, Julie. Does the
4 references aside from whakt we've discussed? 4 Wells letter amywhere in it advise KEX that its

5 A Well -- 5 application ar the information that the agency had was

6 {Pausz.) 6 insufficient for it to make a determination of whether

7 THE TEECHENT: The ane thing that imn't 7 or ot the permit, if issued, would or would mot hawe

8 specifically mentioned that I believe was relied upm 8 violated the Act?

9 falls uxder the cther category. Some of this is g (At which btime, said

10 potentially attached to things, but I know decurents 10 exhibit was reviewed

11 that we locked at were the Fugitive Dust Flan, the 11 by the deponent.)

12 initial Fugitive Dust Plan far the cawpany that was the 12 THE CEFRENT: Arguably, yes.

13 carryover fran DTS, Amd then the -- what I believe is 13 MR, DWYER: Okay. Well, can you help me with

14 the most current version of the Fugitive Dust Plan. 14 arguably ves? Where does it indicate in there that KX
15 which I believe is meybe Novenber the 1st of 2013 15 has provided insufficient information?

16 vintage., So those are things that would be locked at 16 A Wkt it indicates, starting with Peragraph 1,
17 that aren't specifically articulated there I believe. 17 is that we intend to omsider informaticn cutside of the
18 And I can tell you that along the way we were 18 application in meking o determdnation. Then it

19 locking at other documents as peints of reference. So, 19 specified some of the information that we interrd to

20 for eenple, other sources fugitive -- other sources 20 oowider. A it proceeds to say that we believe that
21 hgitive dust plans. 21 the decumentation that -- that's specified ard other

o) MR. DWYER: S just so I understand. You were 22 docuvents thab we intend to amsider indicate

23 locking at Fugitive Dust Flans that were part of the 23 violaticns. The nedt paregrach suggests that KORK mey
24 rpemmits for other facilities? 24 have previously formed this infarmation by wey of either
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1 filing of the caplaint and/or issuwsnes of violations 1 that informetion pricr to the -- the date of the Wells
2 fram the Buresu of Land, And then the next pavegraph 2z letrer?
3 irdicates that the facility mey respond. 3 A Yes.
4 Q Oay. 4 Q  Aweek pricr? Two weeks pricr? If you can
5 A Tomy mind -- 5 recall.
6 Q  Go ahead. & A I just can't recall.
ki A To my mird, when e gets ae of these 7 Q  Can you recall when you first --
8 letters, we're mot just providing motice that we are B A I -- I prochably started locking at that sort
9 going to omgider something beyerd the agplicaticn. We 9 of documentatian as early as Septenber the 1st.
10 are provigding rotice that we are going to consider 10 Q  Ad --
11 scmething beyord the application. And I think it'sg -- 11 MS. PAMENIER: Can I just clarify for the record
12 this is how I view it. It's implicit that T dm't have 12 are we talking about -- because I dm't want to get into
13 information that speaks to that point, And that's why 13 the enforoement actions. Are we talking about the
14 I'm asking you to provide the informatimn that speaks 14 enforcement action or are we talking sbout the permit
15 to the point because T either have something that 15 agpplication/zppeal process? I just want to be clear for
16 dossn't speak to the point ar it inadequately speaks to 16 the revord because she said that she wears a lot of
17 the point. Or I -- so it's either a comlete lack of 17 hats. I want to meke sire that we understand what hat
18 informaticn or there may be sore existence of 18 you are wearirg.
19 informaticn, but it's -- it isn't adequate. 19 MR. DWYER: Well, the doouments that we were just
20 Q S you usad the term inplicit in there. If 20 discusging, Julie, reviewing other facilities fugitive
21 you would tell me where in there it asks KBX for any 21 dust plens, the California regulaticas, were you looking
22 additicnal infomtion becavse of insufficiency in 22 at those in relation to pamit decisions ar for some
23 what's already been submibted? 23 cther parpose?
24 A It doe=s not expressly note a deficiency. 24 {Pausz.)
46 48
1 Q Lo you went bo take a bresk right row? 1 MR, DWYER: Were you looking at them for both
2 A I, I'm fire, 2 poposes?
3 Q Gy, All right. Were these cther things 3 THE [EFCNENT: For both purposes.
4 that you oonsidered -- you said that you locked at -- T 4 Q Ckay, A -- and you indicated that, that was
5 mean you tell me if you're comficrtable with FEOPs o 5 Lthe earliest you started to lock ab the infamation was
6 fugitive dust plms, whatever terminology you want to 6 around Septenber the 1st?
7 use. 7 A (Nods affixmatively. )
B A Either works. 8 Q  day. advo else lecked ab that information
9 9  You irdicated that som of the other 9 besides you at the agency in relation to the permit
10 infamticn that the state was onsidering was 10 matter?
11 regqulations from Califoenda and fugitive dust plans for 11 A Oh, I may have been the aily one,
12 other facilities? 12 Q All right. And so T want to cnflrm then --
1 A (dods affirmatively.) 13 A Well, when I say that -- when I say that --
14 Q Why aren't those in the reoccrd? 14 Q Ckay.
15 A I -- I will say that we didn't necessarily 15 {Fause. )
16 rely -- in fact, we didn't rely upm them an their face. 16 THE [EFCMENT: The Fugitive Dust Plan is a means by
17 But they were certainly docuvents that we at least 17 which the facility represents that it demonstrates
18 locked at to shore up my opinicen that the Fugitive Dust 18 ompliaree with the 212 Rule. 5o it certainly is an
19 Plan in thig matter seemed to have inadequacies. 15 issue. A -- amd if -- if the faciliby is ot
20 0 Cky. N so, in terms of this infarmtimn, 20 omplying with the 212 Rule or even if it is camplying
21 unen did -- Julie, ween did you lcok at the Rugitive 21 with the 212 Rule, it codd still give rise to air
22 Dust Flans fram other facilities? 22 pollution. But separate from that -- fram that is an
23 A It varied, 23 enforcement concern.  So there is comumality there.
24 Q  Well, let me ask you this. Did you review 24 But -- for eanple, the inspection reports were relied
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1 upon in meking the permitting determination. Mo daibt 1 document that you have tabbed in the record -- what
2 about that., Those were squarely relied woon., Ad, as a 2 page &es that start at?
3 part of that inspection process, vhich was the 3 THE DERIENI: It's R31.
4 establishing of the facility's coupliance status, ane of 4 Q A wat is that docurent, if you know?
5 the things that wes going o wes that there were reviews 5 A ¢h, it is an inspection report. A Burea of
6 of the reviews for the adequacy of the figitive dust 6 Alr inspecticn report.
7 omirol ag set forth in the Fugitive Dust Flan. So 7 Q  Ad -- ard when was that one coducted? Is
8§ ocertainly Joe Kotas wes addressing that. 8 that a Septenber inspection?
] ¢ That was a lang response. Wen you say I was 9 A No. It is a November 6th and 19 of 2013
1% lecdng ab that are you talking albout lodkdng at other 10 inspecticn.
11 facilities FFOPs? 11 Q  And, again, that's a doament that you
12 A Yes. 12 identified that you relied upon in meking a
13 Q Gy, Aybody other than Joe and yourself? 13 determination that the application that wes submitted
14 A As directly relates to permitting, it podbably 14 did mot have sufficient infonmaticon to denonstrate that
15 would just have been Joe and -- amd me. 15 issuing the permit would rot cause a violation of
16 Q Oay. Is there any reason vy -- and I will 16 Section 9 A, And 8o tell me vint the infomtion wes
17 regresent to you that -- that Mike Dragovich was the 17 in the inspecticn report that you relied upom, if you
18 pemit analyst assigned to this permit gpplication. Is 18 could or if you woald?
19 there any reason vy Mike Dragovich would ot have 19 A Okay. Ome of the things that T will rote is
20 lcoked at that information? 20 pile size, pile height, pile footprint. And then there
21 MS. IAMENTER: That informaticn being? 21 is a description of -- I'm at Page 35. Then there is a
22 MR, DWYER: That information being -- I'm sorry -- 22 description of how material is handled, how it's loaded
23 the other facilities Pugitive Dust Plans, the Califamia 23 out, how it's wnloaded, how it loads arvurd the site.
24 regulations and any other, you know, informtion related 24 Ard then how emissions are antrolled. And it is moted
50 52

1 to the fugitive dust issue. 1 in the gixth colum over that particulate matter
2 THE DEECRENT: TIt's rot been the practice of the 2 enissions are amtrolled acomrding to an operating
3 Illirnie EPA to review the Fugitive Dust Plans in the 3 program.
4 context of permitting transactions. So Mike would mot 4 Q  And so just so we are clear, we talked earliexr
5 have -- in the ordinary course have reviewed a Fugitive 5 about Fugitive -- Fugitive Dust Plans., Is that the same
6 Dust Plan. And he did mot review the Fugitive Dast 6 thing as an cperating plan or is it differvent?
7 Plans in this instance. To my krowledoe aryway. 7 A It's the same. It is their fugitive dust
8 Q  To make it ¢lear, are we talking about 8 program or cperating plan.
9 Fugitive Dust Flans fram other facilities or peviad? 9 Q  Are there additional pages in the inspection
10 A Pericd. _Prd for other facilities as well. 10 report that you relied vpmn?
1 Q ALl right. 1 A Yes. Awther thing that was roted here is in
12 MS. HIGE: I need to take a break. 12 the foxth paregreph down --
13 MR, DWYFR: Let's go off the record. 13 0 Ad is this on page what, Julie?
14 (Short recess was taken.) 14 A Three of five.
15 MR, DWYER: let's go back on the record. 15 Q what page or bates nuber?
16 Q Julie, we left off duly on the same letter. I 16 A It's R33.
17 thirk we were trying to move from there. 17 Q  All right.
18 M5, FRMENTER: Wes there a perding question? 18 A Trere is a dlscussion of 42 btowers have been
19 THE REFORTER: {Ncds head o) 19 installed of the water carmon system. The 43xd camon
20 MR, DWYER: Mo, 20 is still to be installed. Carrons capable of applying
21 MS. PAMENTER: I just wanted to dauble check. 21 water suppression. Capable as gpposed to necessarily
2 MR, DWYER: I don’t thirnk so. 22 coing that ad how it will o that., There is further
23 Q l1et's leave the Wells letter, Ckay? 23 motation that, that water camon system is ot yet
24 Iet's mve on. Iet's move to -~ so the next 24 fully ascomted. The barometric measwurement device is
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1 yet to ke interfaced. Iet's see -- 1 ascertain whether what was written on the page was
2 (At which time, said 2 specific enough and adequate encugh to -- to spesk to
3 enhibit was reviewsd 3 what the facility, in fact, was doing to ootrol
4 by the deporent.) 4 fugitive dust emissicns.
s THE [EFCHENT: Trrvenftory TANGErs are -~ are 5 Q T want to meke sure when you say what wag
6 mentimed firther down. So the -- the wolume of 6 written on the page -~ on the page of the Fugitive Dust
7 material at the facility ard the moverent in and out had 7 Plan?
8 been of oooern,  And that goes to those poinks. 8 A Yes.
] let's see what else. It also was of interest to me 9 Q Ckay.
10 down at the bottam, at the very last paragraph, first 10 A Yes.
11 senterce, Estadt hed an operabtor start up the water 11 0 Al wether o not that matched wp with what
12 camm gystem.  And then we doserved ite radius. Tt was 12 Mr. Kotas was chserving?
13 noted what the reach of the -- the waterline is. 113 A Not just even whether it matched, but whether
14 Iet's see, Tbls -- now we're an B34, Still 14 it was specific enough in terms of what the facilicy
15 ongoing discusaion about the nature of the water carmon 15 actually was doing to conkrol emissians. Becavse the
16 system. When you get to the second full paragraph, it 16 facility was representing that was their plan for
17 indicates that the weather system cr the weather staticn 17 omplying with 212. And, in orxr cpinian, their plan
18 rather was roughly installed, but not yet cperational. 18 for -- the Plan for § A was what was written on the face
19 Then, in the paragreph immediately following that, 19 of the Fugitive Dust Plan. So we nesded to lock at the
20 it menticns the tark that is installed, but -- and that 20 measures that were written cn the face of the Fugitive
21 will ke usad, but is not yet used to store surfactant. 21 [ust Plan. 2nd we locked at all of the iterations and
22 In fact, the last sentence in that pavagraph says the 22 -- including the 11 1 iteration. And we wexe locking at
23 srfactant systen is not yet operaticmal. 23 what Joe was ard wasn't dbserving during the inspectians
24 A there is talk in there about -- a little bit of 24 to attenpt to shore up whether they had or did not heve
54 Se
1 talk in there about the old rail unlceding system and 1 adequate measures in place.
2 the rew rail unloading system. 2 0 Ckay.
3 ¢ And let me just stop you an that point, Julie. 3 A Ax what we were really trying to see is were
4 What about that infarmaticn led yoa to 4 we dealing with a situation where there were adequate
5 determine that you hed insufficient -~ that there was 5 measures. There were measures there. They may have
6 insufficient information for the pexmit application to 6 besn adequate, but they just weren't written an the page
7 demonstrate that if a permit was issued it would be in 7 or if just sinply everything that they had was written
8 violation. & con the page and it just wasn't adequate. And, at the
9 MS. FAMENTER: When you say that information are 9 erd of the day, it seems --
10 you referring to the rail car process? 10 Q I'm SOXTY.
11 MR. DWYER: Yes. The informetion that you just 11 A -- it seemed to be a corbimaticn.
12 mentioned. 12 0 That's mot what T asked, but that's fine.
13 THE [ERCNENT: Well, for that particular 13 Ckay. et me go back and finish yp with this
14 information and for that -- for a bunch of other 14 inspection, Julie. I think it was on the fivst -- on
15 information, the facility had moted in its gpplication 15 the first page that you talked sbout sore of the
16 for perwit and/or its Fugitive Dust Plan that the means 16 information that you reviewed in making your opinion
17 by which it was amplying with the 212 Rules and, from 17 with respect to vhether or not the application was
18 our perepective, the means by which it would -- it would 18 sufficient to dawnetrate that it would not result in
19 ot cause, threaten or allow air pollution would ke 19 causing or thweatening a violation of 9 A. I thought
20 fugitive dust measures. Ard what we were -- what we 20 that you talked about -- and correct me if I'th wray --
21 were trying to link up were the measures that Joe was 21 the presence of the piles and the size of the piles.
22 and vesn't seeing, The measaves that were and weren't 22 A Uh-tnh.
23 delineated in the fugitive dust sdmittal as recent as 23 0 A I assume you are referring to the Fet
24 the Novenber the 1st submittal. We were trying to -- to 24 (oke?
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That's what you are referrireg to?
The size of the pile.

And T think that you said the wolume?

A Yes. We were oocernad for the height and
the -- ard the footprint of the pile ard the moverent of
the pile and other fugitive dust -- other activities at
the facility that would give rise to fugitive dust.

Qg  So wet T wart to ask you is was the presance
of the plles of a certain height in ard of itself part

Lo o B

of the basis for yamr determination as te whether or not
issuing the pexmit might or might not cause a violation?

A Can you say bhat again?

Q Was the presence of the piles amd, or their
size in ard of itself part of the agency's concern and
«- ard i§ that part of the basis for ymnr opinicn that
you didn't have sufficient information in the
application to demnstrate that the facility would not
-- if the permit were issued that the facility would rot
cause a viclation?

A Yes.

Q Oky. let's go to the next dooment. Well,
let me ask you this. I mesn let's step back. I wEnt to
meke sure that I understand a couple of things, Julie,
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plan.

M5, PAMENTER: I wark to make sure that we are
talking about the plan as cpposed to the measures within
the plan.

MR. DAYER: I'm not sure how to scparate that oub.

MS. PRMENIER: (En you repeat yoor gquestion?

MR, IMNER: Can you read my question back.

(At vhich time, said
question was read back
by the Qourt Reporter.)

MR. DWYER: This is my question, Julie. How would
the adiiticn of the ten portable corveyors ard the
stacker and the hepper to the south facility -- how
wold that affect the agency's evaluation of the
adequacy of the -- ard, first, we will start with the
fugitive dust plan existing in Septenber of 20132

M3, FRMENTFR: (bjection. If we are talking asbout
the adequacy of the Fugitive Dust Flan, which is a part
of the enfervament action.

MR, [WYER: We've already had testimony here that,
that is what Mr. Fotas was locking at. He's already in
the record and the inspection report referenced that.
We're entitled to inguire.

MS, PRMENTER: My civjecticn stards.
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what is your understanding of what the request for
revision -- vwhich was the application we talked about --
what do you understard that the facility was seeking to
get permitted?

A Ten portable oorveyors and a few other things.
2rd at least same of that equipment, if rot all of it,
was being moved from the north ¥EX location to the
sauth location.

Q Oky. So then tell me this. How would the
additicn of the -- the ten -- I'll represent to you it's
ten partable conveyors, ane stacker ard ane hopper.

A (Nods affirmatively.)

Q  How would the aidition of that equipment to
the facility -- and I'm saying to the south facility all
right?

A (Nds affinmatively.)

Q  How would the addition of that equipment --
how would that effect yor assesament of the adequacy of
their fugitive plan?

M. PRMENTER: When you say the fugitive plan, are
you referring to the FROP dated in Novenber?

MR. DWYER: We can talk about each ope. I mean I
thought that in the inspection report here -- given the
date, T thought that we were referring to the exdsting
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She can answer if she can.

THE DEFQRENT: So what was yourr question again?

MR, DWYER: I would say it if I could. Iet's give
this another dhot. Can you read back my seoond effort
at attenpting to ask this question.

(Ar which time, said
questicn was read back
by the Court Reporter.)

THE DEFRENT: I believe that the September -- I
believe it's Septenber -- the Rugitive Dust Flan that
adstad at the time of Septerber of 2013 wag still --
was a carryover -- well, it was -- it was DIEs and
KCBX present Fugitive Dust Plan.

MR. [WYER: Ckay.

A It was all of three pages long. Ard I think
it was three pages plus a mep. But it was only three
pages lang. It did ot -- it did not describe in
detail the measures that the facility had in place to
address fugitive dust emissions. It seemed wanting in
terms of additicnal measires. The point, amcng cthers,
of Joe's inspection was to cbhserve what the facility
had on site that may rot or may have been left cut of
its expression of fugitive emissicn contxols. But then
also to -- to -- I quess just to delineate for us with
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1 specificity what they did and did not heve. The conesrn 1 Bab, I -- I would have spoken in terms of -- in terms
2 was that the site, during the pendency of the permittee 2 of -- the fugitive dust measures at the facility are
3 trensaction that's at issue, was the subject of some 3 still wanting. I believe that the facility still poses
4 citizen cowern, It was also the subject of sare 4 aoneern for air polluticn,
5 concermn as chsarved by our inspector. And the concem 5 Q@  Ard that would heve been based upm your
6 was that the facility did not have enploved adeguate 6 review of the way it was submitted?
7 meaames to adress fugitive emissions. And that lack 7 A Yes
3 of fugitive control measures would cause, threaten or 8 Q Iet's go row to the next doaument that you've
9 allow viclations of either the board's 212 reg and or 9 markad in the record, if you can, And -- ard what page
10 cause air pollution. So a specific coeem of the 10 is that, Julie?
11 permitting transaction was that the equipment that you 1 A TIt's R40.
12 menbiced, the ten cawveyors, they were emissicn 12 Q Ckay. &And is that the begimning of a loger
13 sources. They would or oculd aryhow give rise to 13 doaument?
14 fugitive emissions. So we had axeemns for the site as 14 A Yes,
15 it was presuvably still without the ten oxveyors that 15 Q  Okay. And is -- is that an inspection report?
16 are there. And a ooeem on oor part wes that the 16 A Yes.
17 existing exditions would perhaps be exacerbated if we 17 Q CQay. Anddid you -- in preparing youo
18 moved or allowed the movement of additional eguipment to 18 cpinion, did you rely upen that entire inspection
19 the site without ensuring that additicmal fugitive 19 report?
20 measwes were instituted at the facility. 20 A  Yes.
21 Q Oay. pal Q  Ckay. A then -- ard vt -- I'm sorry.
22 A 3o that's the sort of information that we were 22 what was the date of that informaticn, Julie?
23 attempting to secure in the context of the permitbing 23 A The inspections were conducted on Septevber
24 trensaction and perhaps in others as well. 24 the 1ith ard the 13th of 2013,
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1 Q Ckay. Ard then let's talk, Julie, aboub -- 1 [+] Ad the date of the report, though, is
2 well, did the agenry, subsequent to September, receive 2 Nowemoer?
3 information regarding the -- the Fugitive Dust Plan at 3 A MNvenber the 25th of 2013.
4 the facility with any charges to it? 4 @ Al right. And them, if we mowe to the next
5 A Yes. 5 docurent you've tabbed in the record that you relied
6 Q  B&d -- ¢hay. And was that in November? 6 upon, vhat is that document?
7 A Yes, A plan came in, in November, 7 A ag far as -- well, it's ®77. It's a Violation
8 ¢ And did -- at or near that time, did you see 8 MNotice to KM Railweys from the Burean of Land -- issued
9 that plan? 9 by Bureau of Lard.
10 A Yes. 10 Q Olery. And is that a dooument that you relied
11 Q Okay. Did you discuss that plan with amone 11 upon in raking the determination that the infoimation
12 else at the agency? 12 presented in the application was not sufficient to
13 A I -- I reviewed the plan. A there were -- 13 demrstrate that a viclation of 9 A wauld coour?
14 there were sare comunicaticons with agency staff 14 A Yes,
1S regarding the plan, yes. 15 Q ey, and then, 1f we go to the next doqument
16 0 In terms of agexy staff, did that inchde 16 T thirk that you rabbed, wat is that?
17 Mr. Dragovich? 17 A It's RB1. It's a Violation Notice bo KCEX
18 A Mo, I did et talk to him sbout that. 18 from the Buremn of Lard.
19 Q Ckay. Did you discuss the amended Fugitive 19 ¢ Ad would your answey -~ never mird.
20 Dust Flan with Mr. Berroteit? 20 Iet's go to the next ae.  The next dooument
21 A that I would have discussed with Mr, Bermoteit 21 that you tabbed in the reccrd is?
22 wouldn't so mxch have been the fugitive plan itself, but 22 A It's R103.
23 the measures that were set forth within the plan. So 23 Q  And what is that document?
24 the conversation would not necessaxily have been, hey, 24 A Oh, the oomplaint filed by the Actomey
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1 Gereval's OFfice against KOEX. 1 the complaine?
2 ¢ COay. And What information in there did you 2 A Yes.
3 rely yon in preparing your opinion that the application 3 Q Cay. And then can you tell me the next
4 omtained insufficient information to demonstrate that 4 document that you tabbed as a document that you relied
5 if the pexmit were issued that a viclation of ¢ A would S upn in prepardrg your opindon?
6 ooour? [3 A Well, I tabbed R116.
7 p9 I believe we relied an the 9 A portion of the 7 Q Bnd what is that?
8 oomplaink. 8 A  That is the earliest Fugitive Dust Plan that
9 Q Ckay. And do you know if that's Qomnt 1 or 9 KOEX was utilizirg.
10 Comt 2? 1c ] Chkay. And if you would lock, does that appear
11 A ot 1, Air Pollutian. Ard then I'm not sure 11 to be an exhihit that was attached to the aomplaint that
12 what we have here. 12 you tabbed earlier?
13 MS. PPMENIER: I think that there are some pages i3 A Yes.
14 that are -- now that we are actually Clipping through 14 Q Cay. A, vhen you say earlier, just so
15 every page of this, it appesrs that there are some 15 we're all clear, is it your understarding that would
16 oopying that just got mixed vp. So I just want to make 16 have been the plan in effect in approximately September
17 sure that we get this (indicates] extracted ultimately, 17 of 2013?
18 lwt we can discuss that after the deposition. So -- 18 A Correct.
19 THE CERCRENT: Here (indicates) is ancther ae that 19 Q Arrd then let's go to the next decument in the
20 I didn't ktab but. Here lirdicates) is arother ane. 20 record that you've identified as henving relied upon.
21 MS. FAMENTER: I think that there is two pages of 21 Ard what is that document?
22 the complaint that got mixed into an inspecticn report. 22 A It's R119. It i a letter to Illinois EFA'3
23 And then it goes to the full conplaink, So I just went 23 Office of Conmmity Relations Erom Keith Harley of the
24 to referene that she is referring to the full complaint 24 Chicege Legal Clinie.
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1 amd we'll dadble check that. 1 Q Is that a two-page letter?
2 MR. GRANT: I dm't have that, 2 A Yes.
3 MS. PAMENIER: 'There are bates munbers on them. 3 Q  Ard then the next doourent that you tabbed ar
4 Trey are identical to 103. I think it's just a copying 4 identified earlier as a dooument you relied upan is?
5 mublem. 5 A It is the Noverber 1st submisgion of the -- of
6 Can we go off the record? 6 the -- of wat I will call the revised fugitive
7 MR. DWYER: Iet's ¢ off the record. 7 particulate cperating program,
8 {Short recess was taken.) B Q Okzyy. And in kerms of that doament, Julie,
9 MR IWYER: Let's go back o the record. 9wt -- I might get this question right ae of these
10 MS. DRMENTER: Thark you. 10 times —- what information in there did you review in
s § M. IWYER: All right, Julie, we wat off the 11 determining that the informaticn provided by the
12 rerord bo try amd clarify sane omnfusion with what's 12 application was not sufficient to dammstrate that if a
13 been used to present Exhibit 3, a oopy of the 13 permit were issued that it would not cause a violaticon
14 administrative record. You were irdicating earlier that 14 of the Act, in particular 9 A?
15 the et dooument you had reviewed in forming your 15 A Igmin, it's more about what wasn't here than
16 opinion I will just say in regardirg the 9 A issue was a 16 what was here.
17 document in the reccrd that begins at Pege -- 17 Q Oy
18 THE DEECHENT: FPage 103. 18 A So we looked at everything that wes heve to
13 Q Ckay. Ard that is a oopy of? 19 soe what it -- what it acoorplished in terms of fugitive
20 A A comlaint filed agminst HHY by the Attomey 20 contrel. And -- ad as to what's here -- the concem
21 Gereral's Office. 21 was still for enough specificity so that we oould
2 Q Oy, A, just to sort of clarify, T thought 22 uderstand precisely what was being done at -- at what
23 you irdicated that the infarmation that -- in particular 23 intervals ard by whom ard to what end.  Then, on top of
24 that you had reviewed and relied upon was in Cont 1 of 24 that, there was -- is the issue of were there things --
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1 there were measures not referenced in this dooument that 1 Q T wat to clarify something regarding
2 we believed could anxd -- ard perhaps should be ubilized 2 Chametco,  It's -- my wderstarding was that it's really
3 amd that we knew by way of the inspections performed by 3 closed?
4 the Bureau of Air were mot being employed. And so the 4 A It is.
S ooeern -- I guess the point would be the plan didn't 5 MS. PAMENTER: XArd what do you kow about the B.P.
§ allay our concerns that there were ot -- that there 6 whiting facility? They are technically in Indiana.
7 were insufficient fugitive dust measures that the 7 Wt do you know?
8 facility was taking to preclude air pollution. 8 THE DERRENT: I have seen an operating permit of
9 Q Ckay. And -- ard I should have asked this 9 theirs, So -~
10 earlier, but, Julie, you did mention earlier that you 10 MR. DWYER: Okaty. So I just want to understand,
11 had reviewed fugitive dust plans for other facilities, 11 Did you corpare the document we are talking about on the
12 wWere these items ar deficiencies that you identified in 12 record, which is the -- which is what T will call the --
13 what I will call the amended plan that we are talking 13 the newer Fugitive Dust Plan that was submitbed to the
14 abcut right now in the reoord -- were those things 14 agency by KEX in Nowerber of last year? Did you
15 irclhuded in the other plans that you reviewsd those 15 compare that plan with those other facilities plans?
16 elaments or iteaws or things regarding talking about 16 A I woddn't say that I conpared them, m.
17 frequency am procedures? 17 o] Ckay. And —- amd, in that process, other
18 A Same -- some mEy have been, yes. 18 then you, did amore else go throuch that process of
19 Q0 Okay. CGan ywu tell me, as we sit here, the 19 reviewing those in cojunction with reviewing what KEX
20 Fugitive Dust Plans you reviewed from other facilities? 20 suibmitted in Noverber of 20137
21 what other facilities were those? 21 MS. PAMENTER: For purposes of the permit appeal?
22 A Ch, to-- well, several come to mind. I 22 MR. DWYER: I'm scrry. For purposes of the permit
23 locked at Vulean MoOock. 23 appeal.
24 Q  Bnd Vulcan MoCodk -- what is that? 24 THE [EFCHENT: Mot specifically
70 T2

1 A A quarry. 1 Q  But for what other purposes?
2 o] A guarry. 2 I For -- for purposes -- e relevant purpose
3 what kind of material do they have? 3 was for purposes of corpliance aml enforcenent. So Joe
4 A Rxk, Stone. That sort of thing, 4 was locking at these doouments or at least locking bo
5 Q Ckay. Do they hardle Pet Coke? 5 these conoepts for parposes of conducting his dnspecticn
& A No. 6 amx --
7 Q So you said Vulean MoOocok? ? Q Yeah. Julie, that's fine. Let's go to the
8 A I lccked at all of the facilities, I looked 8 et document that you have tabbed in the record. And
9 at how they hardled sore scrt of the comedity, some 9 just, if you could, for the record, tell me what page it
10 sort of the bulk material at Vulcan MoOook. 10 ig ard what is the docurent?
11 Chametoo.  Beelman.,  Those are the ones that 11 A This is arother inspection of the Illimois
12 are cowing to mird that I ocked at. I, also, locked 12 EPA. It's Rl64. It has a report date of March 9 of
13 at sae of the plans far the I1limpis refineries. I 13 2013.
i4 locked at B.P. Whikting, 14 Q  What was the date of the inspection?
15 Q That's an Irdiama facility? 15 A September 5th of 2013.
16 A Un-Teh. 16 Q  Ckay. BAnd then the next document that you
17 Q  Let me ask you about a couple of those. Are 17 tabbed is?
18 all of those facilities gperabing with current pexmdits? 18 A AMNoverber 15th letter. It's R172. It's
19 A Yes. 19 dated Moveber 15th. It's a letter to Director Bomett
20 Q Ckay. Ard can you tell me far the Chametoo 20 from Congresswoman Kelly.
21 facilicy -- 21 Q For that e, agein, Julie, bafore today have
22 A Ch. Actually, I'm soryy. 22 you seen that letter?
23 Q Go ahead. 23 B Yes,
24 A T would like to change my answer. 24 O Ckay. Al o you recall wen you First saw
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1 the letter? 1 0 Oy, Ad just - before ktoday, when did yoa
2 A Ch, in close proximity to its receipt, 2 first see that doourent that is -- well, we will start
3 Q Was that letter addressed to the Divector? 3 with the cover letter,
3 A Yes. 4 A I can't say exmctly when I first saw the
5 Q Al did you heve any comersation with armone 5 amplimtion, Thogh, I have seen the application and
6 about that letter? 6 cover letter, I was certainly aware of its existence
7 A My recollection's that there were 7 somewhere within the first 30 days of receipt.
B camersaticns with the Director and legislative staff 8 Q  All right. Amd do you recall the cocasion as
9 o gpeak to the fact that we had received yet another 9 to wiy you would have been familiar with it within the
20 letter of this type. 10 first 30 days after it was filed or receiwved?
11 Q OCkay. And, in that process, did amone 11 A I believe I first became aware of the
12 imvestigate or seck to determine the acowecy of ay of 12 gpplication for permit in the oamtext of ervircrmental
13 the statements in that letter? 13 justice palicy. %o the agency has an -- a practice
14 A Mo 14 wherebty it is -- for every applicatio it receives, it
15 Q Oay. Did -- do you krow -- as we sit here, 15 assesses whether the application is a working faciliby,
16 o you kow if the agency prepared a response to that 16 lccation and potential to an area, And that apelicatian
17 letter? 17 is flagged for some level of cutreach to tha public on
18 & Ch, T believe that we -- that we did, what 18 the applicaticn and on the potential proposed
19 I'm ot certain of is whether there was -- there were 19 determiration an the application.
20 twh response letters to the (ongresswomen or ane. She 20 Q Is that —- is that a regulatory or statutcry
21 weg the gignatory i -- 21 requirement?
22 Q The first letter that we discussed? 22 A No.
23 A Yesh. Yes. 23 Q Okay. 5o is that just an intemal agency
24 Q Ckay. Did you kow -- did you participate in 24 policy?
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1 preparing a respose to this letter? 1 A Yes.
2 A I participated in preparing a response -- a 2 Q  Ckay. A -- ard the burean there implements
3 response letter. I'm only aware that there was ae 3 that or do all bureans inplement that?
4 respense to the bwo aomanications from Gongressworen 4 A  The entire agency inplements it.
5 Kelly. 2amd T think the respmse was pobtentially a 5 o} Ard so then, after the cover letter, Julie,
6 response to -- to the bwo inuiries. € is the agplication. 2nd so you irdicated that you were
7 0 2md did you have any discussions with the 7 amare of it within the first 30 days because of the
8 Congressworan regarding this letter that we are talking 8 intermal Brvircrmental Justice Policy. When did you
9 about on the reomd or ampone on her staff or -- % rext lock ak it, if at all?
10 A I did mot, mo. 10 A The comversation next tured ko the fact that
11 Q  Oay. I[oyou kow if amoe at the agency 11 there was, on Axgust 30th, 2013, a dust cvenk. In that
12 dige 12 southeast Chicago pocket. And that the evissions from
13 A I don't know. 13 KH{ had arquably caused use and ajr pollukion,
14 Q Oy, We can then move to the next doourent. 14 Q Let me just step you. You say the event
15 A what is the page? 15 coowrred and arguably caused air pellution. From whom
16 A Ic's R186. 16 did you receive that informaticn?
17 0 Okay. Bnd what is that document, if you kow 17 A We actually received that information fram --
18 or can tell me? 18 fram any murber of pecple.
13 A This appears to be the arplicaticn for permit 19 2 Oy, Well -- ad T went to ask you a little
20 dated July 23rd, 2013. It's from this applicaticn that 20 bit more about that. You say we, but when did you first
21 the sdbject appeal arises. 21 become asare of that? I mean cbviously it's on or after
22 Q Ckay. A is there an application attached 22 Apgust the 30th?
23 with that lettexr? 23 A Right. Itwas. I -- I'm Lrying to remenber
24 A Yes, 24 what day of the week Pugust the 30th was, but it was
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1 wery proximate to the event. 1 Q From citizens and --

2 Q Oay. 2 A I think largely from media catlets.

3 A Tt was characterized as the blackout event. 3 Q Okaxyr.

4 Q Tt was characterized as a blackout event by? 4 A I think or legislative liaigmns were quickly

5 A By persons who had been in the vicinity at the 5 taking calls from -- particularly frem local officials.

6 time. 5o, for eamle, we did hear from -- we beard [ Q  And let's go back, T went to talk through

7 fromcitizens. We actually heard frem the Attcrmesy 7 this so I uderstand. If you know, what -- what was the

8 Gereral's Office. We heard from the madia. We heard 8 ratuore of the citizens calls? wWmat were they -- were

9 from -- fram public officials. I mean an behalf of 9 they asking the agency to do samething?

10 their cnstituents. Calls started ocaming in very 10 A I think early an it was eqmessing concern for

11 quickly relative to that Arust 30th event. 11 air pollubicn impact, bulk terminal hamdling,

12 Q  Oay. Wenyou say we, Iwant to rake suwe 12 Q@  And what about the redia ingquiries -- what was

13 that I understand. Ave these written ammplaints that 13 the nature of their inquiries?

12 you received or sameone else at the agency received? 14 A A gimilar expression of oonoern for the inpact

15 A We did not receive the vixle -- we -- tomy 15 of the facility <n that southeast Chicago area.

16 recollecticn, we did not receive much in the way of 16 Q And I think that you sald elected officials?

17 written complaintsg in the traditioned fashicn prodmete 17 A Yes.

18 to the incident. 18 Q  And, when you say elected officials, can you

19 ¢ So I want to understard this. Wheen you say we 19 tell me more specifically -- elected officials from the

20 received, were these calls to the agency from these 20 state, from the city, from the canty?

21 vericus individuals? 21 A We had the -- there were aldermen contacting

22 Yes, 22 us. We had various state officials contacting us.

23 Q  Or entities? 23 State legislators. Congressworen Kelly's office

24 Yesh. 24 omtacted us at sore point as did Durbin's office. wWe
78 20

1 Q Al did those oame to you or samme else at 1 alec hed nongoverrmental organizatians calling us as

2 the agency? 2 well,

3 {Paase. ) 3 Q  And what argenizations were those, if you

4 MR. TWYER: I mean if we start with the citizens, 4 recell, Julie?

5 who fielded the calls from the citizens? 5 A Sure. Fairly early on Keith Harley of Chicago

6 (Pause. ) 6 Legel Clinic wrete us, buk the rest of the calls were

7 MS. ERMENTER: If you know. 7 -- arrived frcm the NRD.

8 MR, DWER: If you know, g 0 Hahural Resources Defense Oonsel?

9 THE DEECNENT: Yeah, I think the calls were having 5 A Uh-huh,

10 a terdency to go into either of our G type ambacts. 10 0 A did you take that call or & you know Wo

11 Q Who would that he? 11 did?

12 A Shewrda Williams., Brad Frost mey or may mot 12 A The legislative office took the call.

13 -- v is or commity relations perscn.  He may or ray 13 M, DWER: Chkay. I just need about three mirutes

14 mot have taken calls. As I say, I, myself tock at least 14 to take a short break.

15 e call from the Attamey Gersral's Office. 15 (Short recess was taket.)

16 Q Oay. 16 MR, DWYER: Okay. Iet's go back on the record.

17 A I kelieve Mark Wells. 17 Q Julie, we talked through the docurents that

18 Q W called you from the Attomey General's 18 you indicated that you reviewed ard relied wpon in

19 Office? 19 prepading the gpinion that was presented.

20 A T tock a cadl from Mark Wells. 20 MS. FAMENTER: Amd just to clarify have we gone

2 Q Oy, 21 through all of the docurents? T want to meke sure.

22 A Our press person was receiving calls. 22 MR, DWYER: You are right. Iet's get this

23 Q  From? 23 finished. There is ane more document that you have ar

24 A From -- 24 two.
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1 Q  Wat is the next document in the reoord that 1 A Ch I --assoon as they started comirg in, T
2 you've tabbed as a doarent ar documents you relied 2 was receiving copies of them from Brad Frost.
3 upon in preparing your cpinion. 3 Q  Would it be fair to say At you received them
4 THE [ERNENT: Ckay, S0 it's all of the -- I want 4 in piecemenl fashion as the agency received them?
5 to meke sure -- it's the ocplaint. So assuming that 5 A Yes. Although, they tended to come more in
6 they are ruming straight through then R222 throush 6 packages, kut yes, alang the way I saw these.
7 R537. 7 Q  And do you remarkber from whom you received
8 Q  Ckay. Ad Julie -- 8 them?
9 A Are these rarbered oorrectly? S b Brad Frost.
10 MS. PAMENTER: Yes, 10 Q A is there e more dooaent, Julie, or is
11 THE TEPCHENT: It's that ramber (indicates)? 11 that the last document that you reviewed or relied on?
12 MS. PAMENTER: Uh-huh. 12 b I thirk it's the last cre. I just tabbed the
13 THE CEFCRENT: All right, 13 begirning and the end.
14 MR. DWYER: So tell me again that page rarge that 14 ¢ Okay. So then if we go back -- if you would
15 it ircludes? 15 leok back -~ I know it's ancient histary., If you would
15 A It's R222 through R537. 16 go back to Exhibit 18. Ard, in particular, to your
17 Q Ard is it your understanding that those are 17 opinion which is on the third page. We have talked
16 copies of -- well, of what I will characterize ag 18 throuch the -- the hasis for your opinicn with respect
19 citizen oomplainks? 19 to Section 9 A, vhich is listed therein.
20 A Correct. 20 vhat I went to ask you is your cpinicn also
21 ¢ A, Jlie, before today had you reviewed 21 states that you -- your opinion is that XOBEX did nmot
22 those dooaents? 22 present sufficient informaticon to the agency - ard I'm
2 Yes. 23 parsing here -- in its application to establich that the
24 Q  Ckay. And directing your attenticn to those 24 facility would rot cause a violation, And T just want
82 B4

1 docurents, does it appear that mery of them have been 1 to ask you for the regqulations that are cited --
2 redacted ard that is meaning information was removed 2 201.152, 201.160(a) and 212.301 arr 212.321 -- other
3 from the oopy that's in the record? 3 than the dotuments that you've alveady identified amd
4 A Yes. 4 discussed that you reviewed or relied upo in meking
5 Q Oy, When you first revieved them were the 6 your gpinion with respect to Section 9 A, would your
6 dooments or citizen arplaints you reviewed -- were & answer -- would you identify the same documents as the
7 they redacteqd? 7 basis for your cpinicn with respect to thoss sections of
8 A Mo, 2 the requlations?
9 Q  Okay. Amd do you krow whether or ot a none 9 (Pause. )
10 redacted version was ever provided to MOBX, if you koow? 10 ML DIWYER: Mxybe that's badly worded. et me
1 A I do't know, but your -- your Wells response 11 strike that.
12 suxygests that you received a redacted version. 12 If I were to ask you, Julie, what doorments did you
13 Q0 Oy, 13 review amd rely upon in tendering your opinion that KOEX
14 ME. FAMENTER: and, for the record, there is a 14 did mot present sufficient infometion in its
15 parding metter I beliewe at the Illinois Abtcrrey i5 @pplication to denonstrate that it woild not cause a
16 Gemeral's Office that XCBX Terminals Gomperry edither 16 violatioen of 35 Illinois Administrative (ode 201,152,
17 filed or requested to be reviewed with respect to the 17 wauld you identify the same documsnts that we've already
18 redaction of doouments of the citizen oaplaints form 18 discussed or any different documents?
19 that I beliewe is etill pending. So -- 19 THE DERIENT: T believe it would be these
20 ML DWYER: Ard that's fire. So these are 20 (indicates) .
21 decummts that you reviewsed? 21 Q  The same documents?
22 THE DERIENT: (Nods afFivmatively,) 2 A Yes.
23 Q Ard, Julie, again, when did you review these 2 Q Ard, again, wodld your answer be the sare with
24 citizen conplaints before today? 24 respect to your cpinion revmrding 201.160{a) ?
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1 A I hcliew so. I'm trying to remarber. 1 MR, IWYER: Let me rephrase that to be clear,
2 MR. GRANT: I have copies if she needs them, 2 Q Julie, with respect to Mr. Berroteit, what was
3 MR, TWYER: Ch. Ckay. 3 Mr. Bemmoteit's role in making the decision to issue the
4 MR. GRANT: If you need them, 4 permit denial?
5 THE CEFCNENMT: I'm pretty sure. I -- Tnesd to 5 A Ch, he was -- T believe, at the point that the
6 review the application. ¢ agplication was received, he was the acting powmit
7 (AL vhich time, said 7 sxction marager, Which he remmined for a period of
8 exhibit was reviewsd 8 time. And he -- from receipt of the gplication tmough
9 by the deporent.) 9 the decisional time frame, he was Mike's -- well, he was
10 THE DERRENT: Yes. 10 Mike Dragovich's supervisor. Although, there was an
11 MR. DWYER: XA again, with respect to your cpinicn 11 irvading pericd of time when sorebody else was serving
12 related to 35 Illinnis Administrative Oode 212.301 -- 12 in that role wen he was servirg as the acting permit
13 other than the dotuents we've discussed, did you rely 13 section menager. He is the person with whom I had oy
14 ypm any other docurents? 14 oowersatians.
15 A To. 15 Q &g then it wes the three of you. Was there
16 Q ard, agmin, would your answer be the same with 16 amrne else?
17 respect to 35 Illimis Aduinistrative (ode, Section 17 A Ray Pilapil is the persm who signed the
18 212.321% 18 denial as the acting section memager, the acting permit
19 A Yes. 19 section manager.
20 Q ard, tell me what other documents -- 20 Q Arxd did you have aryy discussicns with Mr.
pral A Ch I-- 21 Pilapil abcut the decision to issue the permit derdal?
22 0 Yoo answer would be the same? 22 A I donot beliewe that I did, mo.
2 A Yes. 23 Q Do you know if Mr. Bermoteit did or Mr.
24 Q0  Ckay. My apologies then, I'm oonfused. 24 Dragovich did?

86 88
1 Sorry. 1 A I hkelieve that Bcb would have had scme
2 Julie, as we sit heve today, here is my 2 sablance of canersaticn, albeit limited, to at least
3 question to you. Wo mede the decision to issue the 3 secure Ray's signature cn the dendal document,
4 permit denial that's the document that begins at Eage 1 4 Q But & you know if Bob had any substantive
5 of the reccrd? 5 discussions about the conditions -- I'm sorry -- not
6 A I think the W is a ronber of irdividuals. 6 omditions -- ik the issues or basis including the
7 Q  Ckay. And eo wo were the individualg 7 permit dendal letter with Mr. Pilapil?
8 involved in making that decision? 8 & I dormot believe that he did.
9 A The imdividualg imolwed were Mike Dragovich, 9 Q Ckay. Jdulie, when did this grop or if mot
10 EBcb Barroteit ard Ray Pilapil ard myseif. 10 this group, when did the agency T will say oollectively
11 Q Wt role did Mike Dragovich play in that? 11 mmke its decision to issue a permit dendal?
12 A He was charged with reviewing the application 12 A  The decision to deny was mot nede ouch before
13 of material as he rcrmally would to ensure that it -- 13 the date of the -- the date that the -- that the
14 that he had wat he needed theve. A that it -- he 14 doament bears. The date that the denial actually
15 would look ab it mze from a caloulational perspective, 15 coomred.
16 a traditional type perspective. 16 Q The Jamary 17th date? If you can -- well,
17 0  Did you hawe any discussions with Mike 17 let's take a lock at the record. It's the first
18 Dragovich about the decision to issue the permit denial? 18 dooument, Julie. It's the record at Page 1. Cay. So
19 A Mo, 19 the decision was made at or near —
20 Q  2rd now, with respect to Mr. Berroteit, what 20 A UWh-th.
21 wes his role in -- in the decision to issue the permit 21 Q ~- the Jarwary 17th date?
22 denial? 2z A Right.
23 ME. BRVENTER: Did you say Mike Berroteit? 23 Q Okmy. Before making that decisicn, did you or
24 THE IEFCGNENT: I thought that he sadid Mr. 24 amyre ak the agency amnfer with any cther govermmental
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1 officials outside of the agency about that decisian? 1 0 Coy. wWell, let me just ask you this, I
2 L Mo 2 won't damee arourd it amymore.  To your krowledge, did
3 @ 50 just to be clear did the agency, to your 3 the Goverror's office request that the agency issee a
4 lnowledge, have any discussions with the City of Chicago 4 permit denial for the permit that cr the application
5 about the decision to issue a permit denial? 5 that we have talked about today?
3 A No. [ A Mo,
7 Q O=y, Did the agency or amone with the 7 Q I vent to go back to just ane other topic,
8 agency have any aoxwversation or discussions about 8 Julie. We talked about the inspections where M:, Kotas
9 issuing the permit Gendal with the Goverrer's office 9 talked about wat T will call the existing Fugitive Dust
10 cor amone working in the Governor's office? 10 Plan back in September. Ard then we talked about ae of
1 A Oh, Iwould -- I would quess that in keeping 11 the doauments you relied vpmn in preparing your opindon,
12 them aporissd of all things Pet Ooke related they 12 You had reviewed the -- what I'1]1 call the revised
13 prockably mentioned that the dendal was going to issue. 13 Fugitive Dust Plan that was sutmitted in Novenber. Is
14 Or, if they didn't apprise them before it issued, then 14 there ary reasm wiy the agercy didn't just ask KOBEX for
15 they would have -- cn the heels of the decision, they 15 the information -- for the additiomal policies,
16 would have irdicated that this pending application was 16 procedures or equipment that you felk needed to be in
17 denied. 17 thedir spplication ar the docurents that they submitted
18 Q  COkay., Ad who would have comunicated that 18 before issuing the permit denial?
19 infommation to the Goverror's office? 19 A Ch, I dm't have a particular answer to that,
20 B Our director would have in the couorse of 20 C  So the answer is you don't know?
21 ordinary discuasions that she hag with the Governor's 21 A  No.
2 office. 22 Q Oey. Ad, in youor experience, would it he
23 Q Wass this permit a part of crdinary discussions 23 wwswel for the agency to ask an applicant for
24 imelved with the Governor's office? 24 additicral information if it felt that it needed it
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1 b The permit itself was mot. Fet Ocke had 1 before weking a decision on an application?
2 beoare a topic of -- of some disoussion. And certainly 2 A Can we go back? What wag your prior question
3 the Goverrxr's office had been mede aware of the 3 to me?
4 incident referral relative thereto to the Mi's Office 4 MR. DWYER: You think that I can ramarer that?
5 filirg of a complaint. Just significant develgaments 5 Can we go back to the prior question ard have you
& regarding this as well as other facilities. It really 6 read that back?
7 vAg just amything Fet Ocke related that we would kesp 7 AL which time, said
8 them apprisad of developments, 8 questicn wes read back
9 o] Well, let me ask you this then. Prior to the 9 by the Court Reporter.)
10 -- to the issuance of the permit Genial on Jarwary 17th, 10 {Pause. )
11 were you aware of any decisions by the agency to ot 11 MR. DWYER: Do you vent me to repiwase that for
12 issue any permits to petroleum storage facilities? 12 you?
13 A No. 13 THE DERCNENT: No. I understand it. I heard what
14 Q Ckay. So, to your knowledge, there was o 14 you asked ard I responded and said o,
15 determination by the Divector or amyore else at the 15 MS. PAMENTER: Actually, you said you didn't krow.
16 agency that you would susperd or hold or in any way ig THE DEFCNENT: wWell, I didn't know.
17 delay issuing permits for suwch a facility, petroleum 17 Ard vhat I would say is this is what caused me to
18 stcorage facility? 18 reflect upon this question further is what I -- I krow
19 A I believe the situation was that we were to 19 how they did go back to this., And so o of the apps
20 kesp -- we were to remain infarmed of the receipt of amy 20 came in the form of the Welle letter. So I think yorr
21 applicaticns from bulk terminal handling coal or ooke. 21 question wag Wiy didn't we, BAmd I said I don't know
22 Ard that we were to -- &0 -- o be very deliberate in 22 because T think that you ad I were thinking in a
23 any determinations made on the applications. and you 23 different ambext, Since -- but this wag in the form
24 lnow -- 24 of a wells letter.
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1 Q0 day. 1 canversant an what those were, Ard when the -- the --

2 A 5o Wiy something besides the Wells letter 2 my recollection’s that there wag -- that there vas at

3 vwam't dne? That I dm't know. But I do know that we 3 least oe request and ore respmse to a2 oommrication

4 did ask for information that we thought was speaking to 4 from him, There could have been mare and T was just mot

5 the point of cowern in the omtext of the Wells letter. 5 focusing on that part of things.

[3 Q  OCay. 2And T think that we did discuss this [ Q Is it possible, Julie, that you are talking

7 earlier. I won't yehash it. But I think that your 7 about a request at the August 27, 2013 neeting that bock

8 testimyy was that there is ro specific request for 8 place between the agency and KEBX? et me back up.

9 additional information in the Wells letter? 9 Are you aware of a mesting that was held an
10 B Well, the informetion responsive to particular 10 Axust the 27th of 2013 between representatives of the
11 things thet we cited, 11 agency and KORX regarding the permit application?

12 Q Ckay. O@y. After the Wells letter -- let 12 A If that's the meeting thet was early an and
13 me just ask you this, Julie. Is there any yeason shy 13 there were a couple of attormeys there, yes.
14 between Decenber 11 and Jarwary -- betwesn Decarber the 1a Q Ckay. Ard do you have any knowledge of
15 1lth of 2013 and Jamwary the 7th of 2014 that the agency 15 whether or mot the agency requested ary information at
16 didn't say you, the agency didn't wderstard the Wells 16 that meeting?
17 letter, this is what I went? 17 A I dm't. I wasn't focused an that sort of
18 MS. EAMENTER: I just want to clarify because the 18 thing at that paint in time, So ro.
19 response came in on -- I believe on Jamary the 13th of 19 MR, DWYER: Chkay. ALl right.
20 2014. So do you mean betveen December the 10th and 20 {Short recess was baken.)
21 Jamary the 13th? 21 MR, DWYER: All right. We talked a lot today about
22 FR. DAYFR: I mean between that entive pericd, 22 the docunents you locked at and I -- you can correct e
23 THE DEECRENT: Ard what was the entire period that 23 if I'mwrong, bt my sense was that the agecy's
24 we are talking abouc? 24 concerns in large part related to the issue of the
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1 Q  Decentrer the 10th, the date of the Wells 1 omtrol cr memagarent of fugitive dust at the site.

2 letter and Jarwary the 17th. 2 Just tell me if that is a fair statement,

3 A Between that pericd of time? 3 MS. ERMENTER: The agency as cpposed to her

4 Q  Right? 4 individuelly?

5 A Wy didn't we pick up the phrre and call? 5 MR. DWYER: Yeah. I'm talking about the agency.

6 Q (Nods affirmatively,) 6 MS. PRMENIER: With respect to the pexmit

7 A Fow that is something that would be uusual 7 aplication?

8 whm we are in that Wells letter mxie of cperatim. 8 MR, DWYER: With respect to the permit applicaticn.

9 0 Cky. Prior to issuing the Wells letter, did 9 M5, PAMENTER: Got it,

10 the agency have any cpportunity to ask the gpplicant for 10 THE [EFCNENT: That was the licn's share of the
11 any informetion that it didn't feel it had in arder to 11 issue.

12 meke its decision on the permit? 12 MR, DWYER: And that's what T want to understand.
13 A Yes. 13 whab other issues were there?

14 2 Ard other than the wWells letter, did the 14 A I believe that were sore informaticnal

15 agency make any effort to seek that information from the 15 deficiencies.

16 applicant? 16 Q@ Oay, and if we lock at the permit dendal
17 A I believe that -~ in terms of the cancem for 17 letter quickly, I just want to make sure that we are
18 9 A -- in texrms of concerns cutside of the application, 18 talking abcut the same things, Julie. If we lock at -
19 ©e -- it -- that was -- the first oomersation was in 19 let's look on Page 1 of the record --

20 the context of Wells, the Wells letter. Wwhich is what 20 A Uh-lnh.

21 we wauld reemally do.  In the omtext of informetional 21 Q  Woen yvou say - we're looking at the denial
2 rnextds that we're staving at from the four oomers of the 22 letter now. And, when you say informational

23 agpplication, I kelieve that Mike Dragovich may have had 23 deficiencies, are you -- do you mesn the items listed
24 sae esdanges with the campary. I am ot botally 24 in the permit denial letter, Paragraph 1 b.?
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1 A Yes. 1 meke arny byrographical changes if you wauld like to.

2 Q Ckay. Anmd are there other infcrmaticnal 2 It's your preference.

3 deficiencies besides that -- besides what's identified 3 THE DERRENT: Whatever you would like to do.

4 there? 4 MS. TRMENIER: We're waiving.

5 A Ch, definitely the informaticral deficiency is 5 Further deponent saith not.

6 gpeciified in 1 b. of the permit denial? I believe fouor 6

7 -- Paragraph 4 or Item 4, Nurber 4.4 of the permit 7

8 denial as well. 8

9 Q Ard you know specifically vwhat information 9

10 didn't -- wasn't provided? 10

11 A That I an't knew, That's an area into which 11

12 I did rmot go. That would be an area for Bob Berroteit 12

13 or Mike Dragovich. 13

14 Mow Item S lists amother deficiency, but 14
15 mot necessarily of the type -- well, of the type that 15
16 Mike or Bob omuld histarically deal with. 16
17 Q I'm sorry. Did you say can or aold mot? 17
18 A Oould or would. CGiting type issues. Waste 18
19 tyre of issues. Thoush Mike wes not dealing with 19
20 5 a. But Bob was aware of what the conoern was in 5. 20
21 S0 it's an informatianal deficiency ard it'!'s mot 21
22 necessarily directly 9 A related, 22
23 < Ckey. Ard is that it? 23
24 A Un-tuh, 24

L] 100

1 MR, IWYER: I dn't have amything else. 1 CERTTFICATE OF REFCRTER

2 MS. PAMENTER: I just have two quick questions to 2

3 clarify two things. 3 I, CQYNTHIA M. SMITH, an Illirmis Certified

4 CROSS EXAMINATION ¢ Sheathand Reporter ard Notary Rublic, &o herey certify
5 BY M3. PAMENIER: 5 that the deponent whose testimomy ppears in the

6 Q  You hed a discussion with Mr. Dayer with § foregoing deposition transcript was duly sworn by me;

7 respect bo Galifarnia regulations and eove Fugitive Dust 7 that the testimony of said deponent wag taken by me to
8 Plans at other sites. Lo you recall that discussicn? 8 the best of my sbility, and thereafter reduced bo

9 A Yes. 9 typewribing under my direction; that T am neither
10 Q Do vou know why those docurents are rot 10 axmsel far, related to, ror enployed by any of the
11 inchuded in the administrative record? 11 parties to the acticn in which this derosibion was
12 A We did ot rely upon them in meking the denial 12 taken; and further, that I am rot a relative or enployee
13 determinaticn. 13 of any attorney of axmsel amployed by the parties
14 ¢ And then my other question is was Joe Kotas la hereto; nor financially or otherwise interested in the
15 irvolved in the decision to deny the July 23xd, 2013 15 outcome of this action.
16 permit application, the actual decision to dery the 16 TN WITRESS WHERECF I have hereamto set my band
17 permit? 17 and seal this 18th day of April, 2014. -
18 A No. 18
19 MS. PAMENTER: That's ik. 19 L

ed <

20 MR. DWYER: Mothing further. 20 ?&h?tgg_%&g)

21 MR, DWYER: Julie, thank you very much. 21

22 You guys can hardle signature. 22 My Comission expires:

= MS. PAMENTER: We bave been typically va:w:lng 23 Jue 27, 2014 OFFICIAL SEAL

24 You have the ability to read the transcript and 24

CYNTHIA M. SMITH
NOTARY PUBLIC, STATE OF ILLINQIS
MY COMMISSION EXPIRES 6-27-2014 $
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1 188_3 Emg‘lﬂi 28-23, 56-13
aployes - dri -23
loyment 9-9, 14-10 fim 17-22
14-7, 56-9, €8-23, 83-13 first 9-17, 13-19, 13-24, 15-12, 15-18,
enfarcezble 34-20 15- 21 19- 23 20-3 21-24, 22-16,
2-12, 6-16, 6-19, 6-21, 6-23, 7-22, 24-14, 25- 23 26-1, 27-6, 29-§, 29-8,
8-19, 8-22, 9-2, 9-§, 9- 10-4, 31-10, 34-5, 34-8, 36-8, 3614: 47-7,
10-21 11- 6 11-20, 12-'? 14- 24, 39-19, 53- 10, 56- 14 56- ]5, 59-15, '72-24
4’7—13, 47- 14 48-23, 59- 19 73-22, 75-2, 75-4, 75-7, 75-10, 75-11,
enough 33-5, 55-2, 55 14, 68 21 76-7, 76-20, 82-5, 88-17, %4-19
ensure 86-13 Eive 16-9, 52-14
ur 61-19 flagged 75-17
entire 63-18, 76-4, 93-22, 93-23 flipping 65-14
entities T7-23 Flogr 2-10
entitled 59-23 focus 23-2, 27-22, 43-8
1-6, 2-9, 2-13, 24-20, 24-22, 27-12, fooused 95-17
28-21, 75-12, 76-8 focusing 95-5
5-22, 16-5, 20-16, 24-16, 50-3, 72-12 following 53-19
's 67-22 Ecotpring 51-20, 57-6
equiprent 30-16, 21-4, 32-5, 56-6, 58-13, 58-17, foregoing 100-6
61-11, 61-18, 91-1 form 22-2, 22-3, 22-4, 22-8, 22-17, 26-10,
establish 24-18, 5—22, 28-22, 83-23 30-15, 82-18, 92-20, 92-23
establishing 6-1, 49-4 formed 44-24
Estadt 53-11 forming 66-15
evaluation 59-14 farth 24-11, 49-7, 62-23
even 48-20, 55-13 four 15-17, 16-9, 94-22, 97-6
eva:yﬂu.rgm 7g-11, 76'14,6375-%, 77-3, 77-4, 77-11 gpq)m sg-m
i 18-21, S6-7, - 58-21
e@cerbarad  30-1, 30-2, 61-17 ?xps 46-5, 49-11
exact 23-17 rame 87-9
eactly | 14-19, 36-16, 75-4 frames 9-2
B@mination 3-3, 4-18, 98-4 69-17
examined -12, 4-16 frant 25-8
exarple 11-7, 42-20, 48-24, 77-6 Frost 78-12, 83-2, 83-9
94- fugitive 30-12, 30- 20 30-21, 32-6, 32-15, 33-8,
axruse 12-24 33-22, 4211,4212 4214 4220
exhibit 3-15, 4-8, 15-12, 17-16, 19-12, 19-13, 4‘2-21 42-23, 43-3, 43-7, 466 4611
19-127, 20-7, 20- 10 20-14, 22—19r 24-7, 46-18, 46-21, 47- 20 48- 16 49-6, 49- '7
24-14, 25-9, 25-14, 26-12, 44-10, 53-3, 49-23, 50-1, 50-3, 505 50-6 509
66-13, 67-11, 83-16, g5-8 52-5, bz-7, b4~ 16 54- 20 54~ 23 55-4,
Bxhibits 3-14, 3-16 55~ 6, 55- 19 55- 20 57-7, 57-8, 58-19,
exist 30-1 58-20, 59-16, 59-18, 60-10, 60-13,
existed 8-5, &0-11 60-19, 60-23, 61-7, 61-8, 61-14, €1-19,
exi.Stgn:E 45-1B 75-6 623,6219 62-22, 63-2, 67-8, 68-6,
@dstu'g 59-24 59-16, €1-17, 91-9 68-19, 69-7, 69-11, 69- 20 71- 1.3 91~9
experiare 91-22 91- 13, 96-1, 98-7
expert 21-9, 21-12, 21-15, 21-17, 22-12 ball 5-5, 5-7, 53 16, €5-23, 65-24
expires 100-22 full 52-24
12-20 furt]‘{xs'.r 52-22, 53-6, 92-18, 98-20, 99-5, 100-12
eqress] 35-14, 74-10
expression 36-3, 37-18, 60-23, 79-14 m 2-7, 2-8, 2-9, 2-12, 6-5, 14-8, 32-16
expressly 45-24 's 7-1, 8-3, 13-21, 14-%, 39-19, 65-1,
extent 20-20, 20-24, 21-4, 21-7, 21-15, 43-23 \ 66-21, T1-8, 78-15, 78-18, 82-16
65-17 gist -5
give 43-5, 48-21, 57-6, 60-3, 61-13
face 46-16, 55-18, 55-20 civen 14-12, 18-20, 21-16 , 58-2?
facets 6-2 c 20-21, 25-2, 53-8, 65-23
facilities 42-24, 43-4, 46-12, 46-22, 47-20, going 4-21, 5-1, 1'3' 2, 18 23, 43-22, 45-9,
49-11, 4%-23, 50-9, 50-10, 69-11, 45- 10 49 -5, -13
&9-20, €9-21, 70-8, 70-18, 71-15, 90-6, aone 80-2: 0
90-12 tal 88-24
facility 24-18, 25-22, 28-23, 30-13, 35-21, 's 89-2, 89-10, 89-19, 8%-21, 89-24, 90-3,
36-4, 37-19, 39-5, 39-6, 45-3, 48-17, 91-3
48-19, 53-7, 54-15, 55-3, 55-14, 55-16, g;ﬁa\atai 13-20
57-8, 57-18, 57-19, 58-3, 58-14, 59-13, 2-13
60-18, 60-21, €1-6, 61-20, €2-4, 63-2, Grant 2-8, 15-16, 23-13, 31-20, 31-22, €6-2,
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85-2, 85-4 initinl 9-14, 9-15, 9-23, 32-24, 42-12
granted 27-14, 28-3, 28-15 inquire 59-23
dgranting 28-9 Inuiries 74-6, 79-12, 79-13
qrogpe 88-9, 88-10 insight: 43-6
quess 21-11, 60-24, 63-5, 89-11 inspecti 41-15, 48-24, 49-3, 51-5, El1-6, 51-8,
Juys 98-22 51-19, 51-17, 52-9, 56-14, 58-23,
59-22, 60-21, 63- 15 63~ 18 65- 2
half 14-4 . ) 72-5, 72-11, 72-14
Halloren's 17-6 inspections 55-23, 63- 23 69-3, 91-8
hard 100-16 inspector 1-5
handle 70-5, 98-22 installed 52-19, 52-20, 53-18, 53-20
handled 51-22, 70-% ingtanos 50-7
hardling 79-11, $0-21 instituted 61-20
handwriting 37-2, 37-4 instruct 17-10, 18-23, 19-9
Harley 67-23, 80-5 insmufficiency 45-22
nac 12-7, 47-17 insufficient” 34-15, 35-17, 40-21, 44- 6, 44-15, 54-5,
ha.t$ 12-6, 47-17 54-6, 65-4, 59-'7
hewvirg 67-20, 78-9 interyd 44- l'." 44- 19 4422
head 50-19 internded 28-12, 41-2
hear 28-3, 77-6 interest 53-9
heard 77-6, 77-7, TI-8, 92-13 ] 100-14
tearing 15-6, 18-19, 20-17 inkerfacsd 53-1
heart 40-1 interlocutory 17-8
heels 7-6, 89-15 intermal 75-23, 76-8
I’Elg’lt 51-20, 57-5, 57-10 int 28-1
hel 85-9 int 3 68-23
help 11-7, 11-10, 44-13 87-11
helpful 420;[3 10 Trrvente . 5:«1—%2
hereby -1, 0-4 investigate T3-
hereto 100-14 imolve 12-16
hereunto 100-16 irvolved 6-22, 7-1, 86-8, 86-3, 89-24, 98-15
hay | 62-24 issuance 30-2, 45-1, 90-10
historicadly 97-16 issue 17-5, 17- 11 29-19, 33-8, 33-20, 23-22,
history 83-15 41-18, 48-19, 5071, 61-3, 66—16, 68-24,
I—bﬁe 1-14, 2-2, 2-3, 31-15, 32-23, K0-12 B6-3, B86-18, B6-21, 87-3, §7-21, 88-11,
ho! 6= 11 7—20 8- 10, 8- ]5 90-16 89-5, 89-13, 90-12, 91-3, 95-24, 56-11
hopper 5g-11, '59-13 issued 17-8, 40-22, 44-7, 54-7, 57-19, 64-g,
sebia 1-13 . 65-5, 68- 13, 89-14
issues 7-5, 16-11, 17-15, 41-3, 88-6, 95-13,
I'1l 12-13, 20-5, 58-10, 91-12 ) . 97-18, 97-19
idea . 39-23 1ssuang 10-8, 51-15, 57-12, 89-9, 90-17, 91-18,
identical 66-4 94-9
identification 4-10 Ttem 34-18, 97-7, 97-14
identified 51-12, &7-20, 68-4, €9-12, B4-3, 97-3 items 69-12, 69-16, 96-23
identifies 20-17, 24-21 iteraticn 55-22
identify 18-2, 26-23, 35-23, 84-4, 84-17 iterations 55-21
Tepa 5-9, 14-10, 14-20, 14-22, 35-12 its 22-17, 24-17, 28-22, 41-7, 44-4, 53-12,
Iega's 40-2 54-15, 54-16, 60-23, 73-2, 75-6, 83-23,
ignore 31-22 X 84-14, 88-11, 94-12
Illimois 1-2, 1-6, 1-15, 1-16, 2-5, 2-9, 2-10, itself 18-14, 24-10, 57-10, S7-15, 62-22, 90-1
2]_". 214,44 5-22, 13"." 16-
20- 15 24-16, 24-20, 5q- 22, 27- 11 James 2-11
28-21, 50-3, 67-22, 70-13, 72-11 Jarnary 2-21, 88-16, 88-21, 90-10, 93-14,
82- 15 84- 16 85- 12 85-17, 100- 3 i 93- ]5 93- 19, 93- 21 94-2
:im'raiiately 6-15, 53-19 Jim 16-3, 23-11
mpact 79-11, 79-14 jcbo 12-15, 12-20
inplement 76-3 [o =] 49-8, 49-13, 48-15, 54-21, 55-23, 72-3,
implementing 6-1 98-14
inplements 76-2, 76-4 Joz's 60-21
Implicit 45-12, 45-20 judicial  15-6, 15-9
inadequacies  46-19 JulJ.e 1-11, 4-15, 4-20, 5-7, 5-9, 5-19, 6-8,
iredequately  45-16 7- lB 12-24, 14- 12 ]5 12, 15-14, 16-8,
incident 77-18, 90-4 16- 14 17- 20 19-12, 19- ]5 13- 20
J..l'x:ll.ﬂe 10-7, 18B-16, 62-1& 20-23, 21- 20, 25-9, 286-1, 2’7 8, 25- 18,
irchoded 40-5, 41-24, 69-15, 98-11 29-2, 20-9, 31-13, 33-24, 34-2, 35-11,
inchdes 1-15 36-8, 39- 23 40- 13, 42- 2 43-9, 44-3,
including 55-22, 88-6 46- 21 47- 20 50-16, 52- ]3 54-3,
irecrrect -3 56- 14 57-24, 59-11, 62-1, €3- 10
Indisna 70-15, 71-6 63- 22 66-11, £8-8, 69-10, 72-7, 72-21,
indicate 41-12, 44-14, 44-2 76-5, 80-4, 80- 17, 81-8, 81- 21, B2-23,
indicated 27-1, 32-2, 41-9, 41-14, 46-9, 48-4, 83- 10 84— 12 86- 2 87-2, 88-9, BB-18,
66- 2’! 76— 6 80-18, 95-16 91-8, 93-13, 95-6, 96~ 18 98-21
indicates 1'7-23 20- 15 44-15 45-3, 63-17, July 24—17, 74-20, 98-15
A 65-17, 65-19, 65-20, 81-11, 84-20 June 100-23
imjicating 23-12, 66-14 Just 5-4, 5-12, 5-19, 8-18, 9-8, 12-23,
irdicaticns 34-17 12—24, 15-13, 16 4, 16 11, 16-16,
individually 39-7, 96-4 16-20, 18- 10 19-7, 20-22, 22-24, 23-2,
irdividials T1-21, 86-6, B6-7, BE-9 23-12, 24-9, 26-17, 28-13, 28- 18,
information 11-11, 16-16, 24-16, 25-21, 27-3, 28-9, 30-14, 31-2, 35-7, 3B-23, 40-15, 41-4,
28-21, 29-13, 30-8, 232-2, 32-4, 33-5, 41-19, 42- 22 45 B 47-6, 47-11, 47- 15
33-21, 24-16, 34- 20, 35- 17 40-20, 47-19, 49115, 50-21, 52-4, 54-3, 54-11,
41-6, 41-18, 41-20, 41-24, 42-3, ad- -5, 55-13, 56-6, 56-7, 56-8, 60-24, 65-15,
44- 15 44-17, 44- 19, a4- 24 45- IL‘3 65-23, 66-4, 66-16, 66-22, 67-14,
45-14, 45-18, 45-19, 45- 22, 46~ 10 71-10, 72-9, 75-1, 75-23, 76-14, 80-13,
46~20, 47-1, 48-S, as- 8, 49-20, 45- 21, 80-20, 83- 12 83-24, 89-3, 90-5, 90-7,
49- 22 49- 24 51-14, 51-15, 54-4, S4- 6, 91-1, 91-7, 91-14 93 13, 93- 18, 95-4,
-3, 54-11, 54-14, 54-15, 56-16, ! 96-2, 96- 17 98-2
57-17, 61-22, 62-3, 63-22, 64-11, 65-2, Justice 75- :I_". T6-8
65-4, 66-23, 68-10, 68-11, 76-16,
76-17, B2-2, 83-22, B4-14, 89-19, K-a-y 5-7
91~15, 91-24, 93—4, 93-3, 93-10, 94-11, ¥atherine 2-2
%-15, 95-15, 97-9 Katbryn ~ 2-7
informational Katie 17:"22, 23-11
1 e

informad

%4-21, 96-14, 96-22, 97-2, 97-5, 97-21
20-20
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LIGLITOMG T N\Goevet, oo N oo oG~ o 177 £utt
Kt 1-3, 4-24, 24-15, 28-20, 29-24, 31-14, 88-17, 96-16, 96-18, 96-19
32- 23 39 -4, 39-12, 39- 19 35- ?2 41~ l locked 33-22, 34-7, 34-11, 39-24, 42-11,
41-5, 44-4, 44-14, 44-23, 45-21, 58-7, 42-16, 43- 3 46-4, 46-18, 48-8, 49 -20,
60- 13 64- 17 65~ 1 66-20, 67-9, 71- 14 55-21, 68- lB 69- ?.3 70- 8 70- 12
'71-19, 76-13, §2- 10 82-16 83- 21 70-14, 95-22
84-13, 91-14, 95-8, 95-11 locking 10-13, 25-18, 42-19, 42-23, 47-8,
Kdzc's 20-17, 29-10 47-21, 48-1, 49-10, 55-22, 5%-21, 72-4,
keep, 26-14, 90-7, 90-20 96-21
kecping 89-11 lot 13-23, 26-16, 47-16, 95-21
Keith 67-23, B0-5
Kelly 35-14, 38-24, 39-4, 72-20, 74-5 mede 38-11, 39-21, 86-3, 88-12, 88-19, 90-3,
Kelly's 39-11, 78- 90-23
k.'i.l'ldy 11-5, 15-5, 16-10, 70-3 maior 13-15
Km 64-8 44-6, 47-17, 50-8, 55-5, 57-24, 59-2,
69-3 65- 16 '7’7;12 80- 21 81-5, 88-11,
krowledge 50-7, 89-4, 90-14, 91-2, 95-14 94-12 94-15, 96-17, 99-1
Kolaz 2-21 makdng 7-4, 297 408 4019 41-6, 44-18,
Kotas 4%-8, S5-12, 59-21, 91-8, 98-14 49-1 51—12 56-16, 64-11 84- 4, 86-8,
i 9-11, 31-16 " gZ-B £8-23, 92-1, 98-12
label, 29-11, 31- MEnSgEen ~1
lack 9-10, 45-17, 61-7 TEnager 6-15, 6-18, 8-18, 8-22, 9-1, 9-5,
land 41-3, 41-17, 45-2, 64-8, 64-9, 64-1B 11- 24 31~ 15 32-?_? a7- 7, B'?~13
large 7—9, 32-16, 95-24 87-18, 87-19
largely 33-5, 79-2 mary 7-12, 82-1
last 5-6, 16-10, 18-6, 25-4, 53-10, 53-22, mep 0-16
71-14, B3~ 11 33-12 March §-13, 9-5, 72-12
law 2-4, 13-4, 13 -8, 13-20, 14-8 Mark 78-17, 78-20
4-16 marked 3-14, 4-10, 15-12, 17-16, 19-13, 25-8,
Laws 6-21 32-19, 40-13, 63-
lawyer 13-2, 15-16 watched 55-11, 55-13
lgﬁ 17-22 material 51-22, 53-7, 70-3, 70-10, 86-13
1 7-5 Tatter 5-3, 46-19, 48-10, 52-1, B2-15
least 9-9, 17-5, 34-17, 46-17, 58-6, 72-4, matters 6-3, 6-4, 6-5, 7-2, 7-5, B-3, 8-6, 8-8
78-14, 88-2, 95- Matthew 2-3
lexve 18-15, 50?.3 ey 4-3, B-6, 12-9, 20-16, 20-20, 20-24,
led 54-4 21~ 14 21- 16, 21-19, 21-22 28-17,
Lee 2-11 43- 20 44-23, 45-3, 45-18, 48-11, 56-5,
left 50-16, 60-22 60-22, 69-18, 78-12, 78-13, 94—23
X -12, $-6, 11-1, 11-5, 12-2, 12-4 maybe 9-1, 9 12, 1'.'-5 20-2 24-1, 42-15,
! . 21-5, 22-5, 23- 4 23—5, &7- 24 80 6 84- 10
legq.slat:_ms 38-4, 73-8, 79-4, 80-12 Meoook 69-23, 69-24, 70-7, 70-10
legiglative-tyee 7-4 maan 9-21, 23-19, 27-8, 30-14, 39-23, 46-5,
1 79-23 57- 23 58-22, 76- 21 - 9, 78-4, 93- 20
less 11-23 93 22, 96-23
let's 9-13, 12-24, 17-14, 21-11, 23-2, 26-17, Teaning 2-2
26-20, 26- 22 27- 2 27- 23, 29-4 29-5, MEENS 20—24 42-3, 48-16, 54-16, 54-18
32-18, 43-8, 50-13, 50-15, S0-23, measuwement. 52-24'
50-24, 53-1, 53-%, 53-14, 57-22, 57-23, mEasues 30-20, 43-6, 54-20, B4-21, 54-22,
60-3, 62-1, 63-8, 64-20, 66-7, 66 9, 55-20, S6-1, 56-5, 59-3, 60 18, 60—20
67~ 19, 12- '7 79- 6, §0-16, 80- Z 88-17, 61— ; 61-8, 61-20, 62-23 £63-2, 69-1,
96-19 9-
Jetter 17-21, 17-23, 29-10, 29-11, 29-18, lTBdJ.a Ti-8, 79-2, 79-12
29-21, 31-14, 31- 16, 31-17 31-18, nesting 95-7, 95-9, 95-12, 95-16
31-19, 32-2, 32-13, 32-21, 32-22, 33-1, menkicn 69-10
32-10, 33-11, 33-12, 33-]5, 35-12, menticned 12-6, 41-20, 41-23, 41- 24 42-1, 42-B,
35-15, 35-20, 35-23, 36-2, 36-11, 53-6, 54-12, 61-12, 89-
36-15, 36-16, 36-17, 36-20, 37-8, menticns 53- 20
37-20, 37-22, 28-8, 38-12, 38-16, et 11-2
a8-21, 3%-1, 40-3, 40-9, 40 17, 41—5 m1 i 11-4, 33-13, 57-12, 68-9
43-9, 43- 13, 43 16 43- 18, 44~ l 44- 4 35-5, 49-17, 49-19, 50-4, B6-9, 86-11,
47- 2 50-16, 50—?3, 67-22, €8- 1 72 18 8é- 17 56-23 87- lO 94- 23 97 -13,
72-19, 72—22, 73-1, 73-3, 73-6, 73-10, § g7-16, 97-19
73-13, 73-17, '73-22, 74-1, 74-3, -8, Mika's 87-9
74-23, 75-3, 75-6, 76-5, BB-7, 92-20, million 5-24
92-24, 53-2, 93-5, 93-9, 9312 93-17, mird 30-11, 45-5, 45-7, 64-19, 69-22, 70-12
94-2, 94-8, 94-9, 94- 14 94—20. 96-17, ilseiy 13-17
96-22, 96-24 mirutes 80-13
letterhend 31-15, 32-24 mixed 65-16, 65-22
letters 45-8, 73-20 noda 34-22, 94-8
lewel 75-17 mnitcring-related 6-4
liaismns 75-4 more 20-2, 20-6, 21-9, 24-6, 27-8, 27-22,
like 17-13, 18-11, 15-12, Z&-8, 41-17, 29- 14, €8- ]5 16-20, 79 19, 80 23,
70-24, 99-1, 99-3 893-5, 83-]10, 85-15, 95-4
Limited 88-2 2- 11 16-3, 16-4, 23 13
link 54-21 moticn 17-3, 13-15
lion's 96-10 mticns 18-19
lJ.stex:l 83-19, 96-23 moved 58-7, 61-18
lJ.SE; 97-14 ToVETENE 53-7, 57-6, 61-18
Liki 14-1, 14-2, 14-8 mxh 62- 22 - 16 88-12, s88-21
little 25-6, 53-24, 76-19 miltiple 12-11
lom]oadj:g oo 4-22, 5-5, 5-6, 5-7, 18-2
30- Tame -22, 5-5, 5-6, 5-7, 18-
loads 51-23 Matuaral 80-8
local 79-5 matare 53-15, 79-8, 79-13
located 24-18 near . 14-7, 37-11, 37-11, £2-8, 88-19
location 58-7, 58-8, 75-L necessarily 33-20, 36-7, 46-15, 52-21, 62-24,
log 1‘7—24 18- 1 18- 14 18-16, 18-18, §7-15, 97-22
1821,1824 need 13-2, 16-11, 50-12, 80-13, 85-4, 85-5
lag 6-6, 7-17, 14-2, 24-3, 49-9, 60-15, needed 29- 21 29- 22 55-19 86- 14 91- 16
60-17 91-24
%ger 63-12 negds 85-2, 94-22
10-17, 10-20, 15-13, 17-13, 19-12, neither 39-7, 100-9
19-14, 19-15, 25-9, 26-23, 25-4, 45 21, net 1-21
48-5, 55-19, 67- 10, 76-9, 83-15, 86- 15 never 64-19
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ew 54-2 packages 83-6
newer 71-13 page 3-2, 16-9, 16-10, 20-3, 20-7, 20-14,
restt 11-14, 131-15, 11-18, 11-19, 12-1, 12-2, 20- 20 29-7, 31- 12 31-24 32 20,
12-14, 17-13, 19-11, 20-4, 32-18, 33-24, 34-14, 35-7, 40713, 51-2, 51-21,
32-21, 33-23, 35-6, 40-12, 41-23, 52-13, 52-15, 55-1, 55-6, 56-6, 56-8,
44-23, 45-2, 50-24, 57-22, 63-8, 64-4, 56-15, 63-9, 65-15, 66- 17 65-18, 72-9,
64-15, 64-20, 66-15, &7-3, 67-19, 68-3, 74-15, 81- 14 83- 17 86-4, B88- 18 9%-19
72-8, 72-16, 74-14, 76-9, 76-10, 81-1 pages 15-17, 16-9, 20-5, 22—1 27 24, 29 5,
Nods 31-5, 33-18, 46-13, 48-7, 50-19, 58-12, 52-9, 60- 15 60- 16 €0- 17 65- 13 65-21
58- 16, 82- 22 G4-6 Pamenter 2-7, 3-3, i7- 2, 17-22, 18-13, 19-4,
nare 82-9 19- 10 21-4 21 14, 22 -9, 23 13, 26 14,
rengovermmental — §0-1 28-1, 28-7, 28-13, 30-5, 47-11, 49-21,
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