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V. 
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Respondent. 

) 
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) 
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Assistant Clerk of the Board 
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100 West Randolph Street 
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(VIA ELECTRONIC MAIL) 

Mr. Bradley P. Halloran 
Hearing Officer 
Illinois Pollution Control Board 
I 00 West Randolph Street 
Suite 11-500 
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PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of 
the Illinois Pollution Control Board PETITIONER'S MOTION IN LIMINE 
REGARDING "CITIZEN COMPLAINT FORMS" AND OTHER WRITTEN AND 
ORAL COMPLAINTS RECEIVED BY ILLINOIS EPA, a copy of which is herewith 
served upon you. 

Dated: April 22, 2014 

Katherine D. Hodge 
Edward W. Dwyer 
Matthew C. Read 
HODGE DWYER & DRIVER 
3150 Roland Avenue 
Post Office Box 5776 
Springfield, Illinois 62705-5776 
(217) 523-4900 

Respectfully submitted, 

KCBX TERMINALS COMPANY, 
Petitioner, 

By: Is/ Edward W. Dwyer 
Edward W. Dwyer 
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CERTIFICATE OF SERVICE 

I, Edward W. Dwyer, the undersigned, hereby certify that I have served the 
attached PETITIONER'S MOTION IN LIMINE REGARDING "CITIZEN 
COMPLAINT FORMS" AND OTHER WRITTEN AND ORAL COMPLAINTS 
RECEIVED BY ILLINOIS EPA upon: 

Mr. John Therriault 
Assistant Clerk of the Board 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Illinois 6060 l 

via electronic mail on April 22, 2014 and upon: 

Mr. Bradley P. Halloran 
Hearing Officer 
Illinois Pollution Control Board 
I 00 West Randolph Street 
Suite 11-500 
Chicago, Illinois 6060 I 

Division of Legal Counsel 
Illinois Environmental Protection 
Agency 
I 021 North Grand Avenue 
Post Office Box 19276 
Springfield, Illinois 62794-9276 

by depositing said documents in the United States Mail, postage prepaid, in Springfield, 
Illinois on April 22, 2014 and upon: 

Kathryn A. Pamenter, Esq. 
Christopher J. Grant, Esq. 
Robert R. Petti, Esq. 
Assistant Attorney General 
Office of the Attorney General 
69 West Washington Street, Suite 1800 
Chicago, Illinois 60602 

via facsimile and by depositing said document in the United States Mail, postage prepaid, 

in Springfield, Illinois on April 22, 2014. 

/s/ Edward W. Dwyer 
Edward W. Dwyer 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

KCBX TERMINALS COMPANY, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Petitioner, 

v. PCB 14-110 
(Air Permit Appeal) 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent. 

PETITIONER'S MOTION IN LIMINE REGARDING 
"CITIZEN COMPLAINT FORMS" AND OTHER WRITTEN 
AND ORAL COMPLAINTS RECEIVED BY ILLINOIS EPA 

NOW COMES Petitioner, KCBX TERMINALS COMPANY ("KCBX"), a North 

Dakota corporation, by and through its attorneys, HODGE DWYER & DRIVER, and 

hereby files its Motion in Limine for an order excluding any and all evidence, references 

to evidence, testimony or argument relating to "citizen complaint forms" or written 

complaints from elected officials and representatives of non-governmental organizations 

that are contained in the Administrative Record, as well as any "oral complaints," e.g., 

telephone calls from elected officials, citizens and representatives of non-governmental 

organizations. This motion is made under the provisions of the Hearing Officer Order 

dated March 25,2014, the Rules of the Illinois Pollution Control Board ("Board") at 35 

Ill. Adm. Code§§ 101.610 and 101.626, Illinois Rules of Evidence, and case law cited 

herein. 
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I. INTRODUCTION 

1. KCBX operates bulk material terminals located at 10730 South Burley 

Avenue, Chicago, Illinois 60617 ("South Facility") and at 3259 East IOO'h Street, 

Chicago, Illinois 60617 ("North Facility"). The Petition for Review in this matter 

concerns the South Facility. The business of these facilities is to transfer bulk products-

currently coal and petroleum coke ("pet coke") -from one mode of transportation such as 

train or barge to another form of transportation such as lake vessel, staging the materials 

for a period of time to match up the incoming and outgoing modes of transportation. 

2. On July 23, 2013, KCBX applied for a Revision to its existing 

Construction Permit. On January 17,2014, IEPA denied KCBX's request for a Revision 

to its existing Construction Permit. Denial Reason 3 stated, in part: "Based upon ... 

citizen complaint forms, emissions from the source may violate 35 Ill. Adm. Code 

212.301." 

3. Illinois Environmental Protection Agency ("Illinois EPA") filed its Record 

of Decision ("Record") with the Board on March 24,2014. 

4. Petitioner has taken the discovery depositions of the following employees 

of the Illinois EPA on the dates noted in parentheses: 

Michael Dragovich (April 9th); 
Robert Bernoteit (April 9th); 
Raymond Pilapil (April 1 o'h); and 
Julie Armitage (April 17'h). 

5. During the depositions of one or more of the above Illinois EPA 

employees, the following deposition testimony was elicited: A) Mr. Dragovich denied 

relying on any citizen complaints in recommending a permit denial. Dragovich 
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Deposition, at 98-99; B) Mr. Bemoteit testified that he reviewed the application [for a 

revision to the construction permit], but did not review inspection reports or citizen 

complaint forms in detail. Bernoteit Deposition, at 19; and C) Ms. Armitage testified that 

she relied upon the citizen complaints, in tendering her opinion that the permit 

application needed to be denied due to "concerns" about "fugitive emissions" from the 

Facility. Armitage Deposition, at 29-29-30, 61, 41, 77, 81-82. The discovery depositions 

of Mr. Dragovich, Mr. Bemoteit, and Ms. Armitage are attached hereto as Group Exhibit 

A. 

II. ARGUMENT 

A. The Board or the Hearing Officer May Preclude Evidence Where the 
Probative Value is Substantially Outweighed by the Danger of Undue 
Prejudice. 

6. The Hearing Officer has authority to exclude evidence because the 

prejudicial impact outweighs the probative value of such evidence. Effective January 1, 

2011, Illinois codified Ill. Evid. Rule 403, which states: 

Although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion of 
the issues, or misleading the jury, or by considerations of undue delay, 
waste of time, or needless presentation of cumulative evidence. 

lll. Evid. Rule 403. 

7. Prior to the adoption ofill. Evid. Rule 403, Illinois cases stated that 

Illinois has a common-law rule that is comparable to Federal Rule of Evidence 403. 1 See 

1 Federal Rule of Evidence 403 provides that "[t]he court may exclude relevant evidence if its probative 
value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing 
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence." 
Federal Rules of Evidence 403. 
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People v. Walker, 335 Ill. App. 3d 102, 112,268 Ill. Dec. 654, 779 N.E.2d 268 (2d Dist. 

2002), as modified on denial of reh'g, (Oct. 24, 2002) and judgment affd, 211 Ill. 2d 317, 

285 Ill. Dec. 519,812 N.E.2d 339 (2004); People v. Peete, 318 Ill. App. 3d 961,966-67, 

252 Ill. Dec. 821, 743 N.E.2d 689 (4th Dist. 2001). 

8. Illinois case law is also clear that evidence should be excluded when the 

prejudicial impact of the evidence outweighs the probative value of it. Department of 

Public Works and Bldgs. v. Roehrig, 45 Ill. App. 3d 189, 196, 3 Ill. Dec. 893, 359 N.E.2d 

752 (5th Dist. 1976) (exclusion of evidence of prior condemnations in a condemnation 

case because the prejudicial impact outweighs its probative value); People v. Holman, 

257 Ill. App. 3d 1031, 1033-34, 196 Ill. Dec. 457,630 N.E.2d 154 (2d Dist. 1994) 

(evidence is admissible if it is relevant and if the prejudicial impact does not substantially 

outweigh its probative value); Hulsebus v. Russian, 118 Ill. App. 2d 174, 180-81,254 

N.E.2d 184 (2d Dist. 1969) (trial judge had discretion to exclude a gruesome photograph 

of the plaintiff during surgery because other evidence established the extent of the injury 

and because the photograph was likely to inflame and prejudice the jury). 

9. In the present permit appeal, any evidence, references to evidence, 

testimony or argument relating to reliance upon the "citizen complaint forms" or written 

complaints from elected officials and representatives of non-governmental organizations 

that are contained in the Administrative Record, as well as any "oral complaints" to 

Illinois EPA, e.g., telephone calls from elected officials, citizens and representatives of 

non-governmental organizations, would be purely speculative, i.e., mere unconfirmed and 

unverified allegations, as is discussed in more detail below. Moreover, because the 

documents provided to KCBX have been extensively redacted, allowing such evidence 
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would create unfair and significant prejudice to KCBX. For these reasons, the evidence 

should be excluded. 

B. Illinois EPA Improperly Relied on Unadjudicated Allegations 
Contained in Citizen Complaint Forms in the Record and Possibly 
Outside the Record. 

I 0. The redacted citizen complaint forms included in the Record are irrelevant 

and too vague to be relied upon for assessing compliance with 35 Ill. Adm. Section 

212.301. See Record ("R.") 0222-0537. 

II. "[I]t is well-established that the Agency cannot consider unadjudicated 

violations in determining to deny a permit application." ESG Watts, Inc. v. Illinois EPA, 

PCB No. 95-109 (lll.Pol.Control.Bd. Mar. 16, 2000) (citing Martell v. Mauzy, 511 F. 

Supp. 729 (N.D. Ill. 1981)). A permit denial cannot substitute for an enforcement action. 

ESG Watts, Inc. v. Illinois EPA, PCB No. 92-54, at 5 (Ill.Pol.Control.Bd. Oct. 29, 1992), 

aff'd sub nom. Illinois EPA v. /PCB, 252111. App. 3d 828, 624 N.E.2d 402, 191 Ill. Dec. 

553 (3d Dist. 1993). Board and Illinois Appellate Court decisions have made it clear that 

Illinois EPA is prohibited from denying a permit on the basis of past or existing 

unadjudicated alleged violations of the Act or regulations. Such allegations should 

instead be the subject of enforcement actions. ESG Watts, Inc., PCB 92-54, at 7; Central 

Environmental Services v. Illinois EPA, PCB 89-170 (Ill.Pol.Control.Bd. Oct. 25, 1990); 

Waste Management v. Illinois EPA, PCB 84-45 (Ill.Pol.Control.Bd. Oct. 1, 1984), aff'd 

sub nom. Illinois EPA v. /PCB, 138 Ill. App. 3d 550, 486 N.E.2d 293 (3d Dist. !985), 

aff'd 115 Ill. 2d 65, 503 N.E.2d 343 (1986).2 Relying on such unadjudicated allegations 

2 Effective January I, 2004, Section 39(a) of the Act was amended to authorize Illinois EPA to consider 
"prior adjudicated violations" in making its determinations on penuit applications. SeeP A. 93-0575. This 
amendment in no way altered the prohibition against relying upon alleged violations of the Act or Board 
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would deny the due process rights of the permit applicant. See Martell v. Mauzy, 511 F. 

Supp. 729 (N.D. Ill. 1981). 

12. Just as in ESG Watts, Inc., here Illinois EPA is attempting to rely on 

unadjudicated allegations of past noncompliance to deny the Request for Revision. 

Characterizing the allegations as "concerns" or telephone calls "expressing concerns" 

does not make them anything other than allegations. The authenticity, relevance, and 

veracity of these redacted citizen complaint forms cannot be determined. See R. 0222 -

0537. 

13. Further, even if these "concerns" could be considered by the Agency, 

many of the forms are blank or extensively redacted, but some forms contain short 

statements that relate to the presence of dust in the area in the past. The forms do not 

specifically address 35 Ill. Adm. Code Section 212.301 or visible emissions at the 

property line of the South Facility. 3
•
4 

14. In addition, many forms are also irrelevant on their face since they do not 

contain any allegations, or the allegations they do contain concern facilities other than 

KCBX. R. at 0222 (BP Whiting Ind. Complainant indicates air as the nature of 

complaint); R. at 0243 (Pet Coke, Agra Fine. Complainant indicates air, land, water, 

regulations to make its permit decision. Since no prior adjudicated violations are at issue here, the new 
provision is not relevant to Illinois EPA's Permit Denial. 
3 It is noteworthy that Illinois EPA itself points out that the claims made in its own inspection reports are 
"alleged violations" that are the subject of administrative and judicial enforcement actions. SeeR. at 0030. 
December 10, 2013 R. Pilapil Letter. 

4 Illinois EPA's Record includes additional Citizen Complaint Forms that were not previously disclosed to 
KCBX. SeeR. 0348 - 0537. In fact, it appears that at least some of these forms were received by Illinois 
EPA in a single euvelope with a Southeast Environmental Task Force return address label and no other 
letter/note. Eveu Illinois EPA ackuowledges "[t]he same person filled in the Responsible Party/Company 
Name with "KCBX-KOCH" and their address, copied the form and then handed them out to be filled out 
the rest of the way." R. at 0121. 
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public drinking water and agricultural issues as the nature of complaint); R. at 0348 

(Petcoke. Complainant indicates air, land, water and agricultural issues as the nature of 

complaint.); R. at 0354 (The owner of the company. Complainant indicates air, land, 

water, public drinking water and agricultural issues as the nature of complaint. Indicates 

"black smug" as the issue of concern). 

I 5. Moreover, according to the deposition testimony of Julie Armitage, the 

Agency may have also considered "oral complaints," e.g. telephone calls from elected 

officials, citizens and representatives of non-governmental organizations, that are not 

contained in the Record. See Group Exhibit A, Armitage Deposition, at 77. Like the 

complaint forms, such "oral complaints" cannot be considered by the Agency in making a 

permit decision. 

I 6. To the extent that Illinois EPA attempts to introduce evidence regarding 

unadjudicated allegations of past non-compliance or unadjudicated violations through the 

citizen complaint forms or other testimony or documentary evidence, such "evidence" 

should be excluded for the reasons set forth above. 

C. By Providing KCBX with Redacted Citizen Complaint Forms, Illinois 
EPA Wrongfully Denied KCBX Fundamental Due Process and a 
Meaningful Opportunitv to Respond to Allegations Relied Upon in 
Part by Illinois EPA to deny KCBX Permit Revision. 

I 7. Further, even if the citizen complaint forms relied upon in Denial Reason 

3 were something that the Agency could consider, KCBX was deprived of fundamental 

due process because it was not given an opportunity to rebut those complaint forms. The 

citizen complaint forms provided to KCBX by the Illinois EPA prior to the permit denial, 

and the additional forms placed in the Record, were redacted and omitted crucial 
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information. Information such as whether the complainants live anywhere near the South 

Facility, and if so, how far from the Facility they live, how the complaining parties 

allegedly are impacted, and other related information is redacted from the complaint 

forms. This was intentional, and left KCBX unable to evaluate the citizen complaint 

forms in any meaningful way, much less respond thereto. 

18. In Wells Manufacturing Co. v. Illinois EPA, 195 Ill. App. 3d 593, 552 

N.E.2d 1074, 142 Ill. Dec. 333 (1st Dist. 1990), the Board found that Illinois EPA 

improperly denied a permit when it determined that a company "may be violating the 

Act, but never gave it the opportunity to submit information which would disprove the 

allegation." Wells Manufacturing Co., 552 N.E.2d at 1077. In Wells Manufacturing, just 

as in the case at hand, Illinois EPA had citizen complaints on file when it denied the 

permit. !d. at 1076. The permit applicant in Wells Manufacturing never had the 

opportunity to respond to the complaints and present evidence that it was not polluting 

during the permit review period. !d. at 1 077. On appeal, the court found that a refusal to 

renew a permit because an applicant might be violating the Act should be subject to the 

same or similar standards as those used for denial of a permit because the applicant is 

actually charged with violating the Act. Id. at 1078. The permittee must be able to 

submit evidence sometime during the application process in order to demonstrate that it is 

not polluting. See id.; see also Reichhold Chemicals, Inc. v. !PCB, 204 Ill. App. 3d 674, 

561 N.E.2d 1343, 149 Ill. Dec. 647 (3d Dist. 1990) (finding it improper for Illinois EPA 

to deny a permit "because [the company] might violate the Act without giving [it] the 

opportunity to submit more information before denying the permit") (emphasis in 

original); Martell, 511 F. Supp. at 741 (Plaintiff had a property interest at stake when he 
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sought an operating permit after constructing new landfill trenches under a 

developmental permit, and the failure to hold a "predenial hearing" deprived the applicant 

of due process oflaw ). 

III. CONCLUSION 

19. Illinois EPA improperly relied upon unsubstantiated and redacted citizen 

complaint forms contained in the Record as part of its Denial Reason 3. By doing so, it 

also denied KCBX the opportunity to respond to allegations in the citizen complaint 

forms by providing them to KCBX in a redacted form, thereby also violating KCBX's 

right to due process. Based on the testimony of Illinois EPA representatives, it appears 

that Illinois EPA may have also improperly relied upon letters from public officials and 

others, as well as "oral complaints," e.g., telephone calls from elected officials, citizens 

and representatives of non-governmental organizations, which are not contained in the 

Administrative Record. To the extent that Illinois EPA may have relied upon the 

redacted citizen complaint forms, other unverified documents alleging past non­

compliance, or "oral complaints," it should be barred from presenting any such evidence 

or testimony at hearing in this matter. 
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WHEREFORE Petitioner, KCBX TERMINALS COMPANY, for the above-

stated reasons, respectfully prays that the Hearing Officer issue an Order excluding any 

and all evidence, references to evidence, testimony or argument relating to reliance upon 

the "citizen complaint forms," the written complaints from elected officials and 

representatives of non-governmental organizations that are contained in the 

Administrative Record, as well as any "oral complaints," e.g. telephone calls from elected 

officials, citizens and representatives of non-governmental organizations at hearing in 

this matter. 

Dated: April 22, 2014 

Edward W. Dwyer 
Katherine D. Hodge 
Matthew C. Read 
HODGE DWYER & DRIVER 
3150 Roland Avenue 
Post Office Box 5776 
Springfield, Illinois 62705-5776 
(217) 523-4900 

Respectfully submitted, 

KCBX TERMINALS COMPANY 
Petitioner, 

By: Is/ Edward W. Dwyer 
Edward W. Dwyer 

KCBX:004/Filings Permit Appeal PCB 2014-110/Motion in Limine re Citizen Complaints 
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